EQUITY CASES 


ARGUED AND DETERMINED 


IN 


THE SUPREME COURT 


OF 


WORTH GOABOUTINAS 


DECEMBER TERM, 1840. 


HENRY TATUM and JAMES NELSON ves. DUDLEY TATUM 
and ALLEN TATUM, Administrators of HERBERT TATUM, de- 
ceased, and against the said DUDLEY TATUM in his own right.* 


Where A., owing a debt, makes a conveyance of personal property, with- yung 1838 
out consideration, the sureties to that debt, who have been compelled 
to pay it, and have afterwards established their claim at law against 
such debtor, are entitled to be substituted to the rights of the creditor 
in this Court, and to have a decree for the sale of such property to sat- 
isfy their demand—all the other property of the debtor being exhausted. 

Where the sureties had brought an action upon such claim against the 
administrators, the donee of the property being one of the administra- 
tors, and the plea that they had fully administered was found in their 
favor, this is no har to the bill of the sureties to subject thia property, 
when the administrators do not rely upon the verdict and judgment at 
law as a defence, but admit in their answers that the property in ques 
tion was not considered by the jury in their computation of arsets. 
Whether the verdict and judgment at law would have been a bar, but 
for these admissions, Quere? 

Nor is it any objection to the plaintiff's recovery in this case, that they 
proceeded against the lands, which proved insufficient to satisfy their 
demand, 


This was a case which had been set for hearing in Guil- 
ford Court of Equity, upon the bill, answers and exhibits, 
and transmitted by order of that Court to the Supreme Court. 


* This case was decided at June Term, 1838, but for some reason has not been 
heretofore reported. 


1 
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June 1838 The bill, which was filed at Spring Term, 1835, charged 
¥ that Herbert Tatum died intestate, in the year 1829; and that 
Tatum - : , 
et al, letters of administration on his estate had been duly granted 
Y- to the defendants; that the said Herbert, for some time before 
Tatum ,. , ai 
et al. his death, was greatly indebted; that the plaintiffs, together 
with Allen, one of the defendants, had, in August, 1829, be- 
come sureties for the said Herbert in a guardian bond, which 
he had given as guardian to certain wards; that these wards 
had afterwards recovered a judgment against the said sureties 
for about the sum of $359, on account of a breach of the 
‘said bond; that the amount so recovered was paid jointly by 
the sureties, and a receipt was taken in the name of the plain- 
tiff Henry; that Henry then brought a suit against the ad- 
ministrators of Herbert, to recover the sum so paid, and at 
February Term, 1832, of Guilford County Court, obtained 
a judgment therefor, but the plea of fully administered was 
found in favor of the administrators; that the plaintiff Henry 
then proceeded against the real estate, but could only obtain, 
by the sale thereof, a portion of the debt, to wit, the sum of 
$173; that the balance of the debt remained unsatisfied, there 
being no personal property in the hands of the administra- 
tors, which could be treated as assets, nor any real estate re- 
maining in the hands of the heirs. The bill further charged 
that the said Herbert Tatum, two days before his death, to 
wit, on the 3lst of August, 1829, executed a decd of gift to 
the defendant, Dudley Tatum, fur two negro slaves, Sam and 
Rachel, without any consideration except that of natural af- 
fection; that the said Herbert, at that time, was not only in- 
debted to others, but also owed the debt which the plaintiffs 
were compelled to pay as sureties; and the bill charged that 
this conveyance was fraudulent and void as to creditors; and 
that the plaintiffs had a right to be substituted in the place of 
the creditors, whose demands they had paid as above set forth; 
and, after alleging a demand and refusal, prayed that the said 
Dudley Tatum might be decreed to pay the plaintiffs their 
claim, to wit, two thirds of the debt before mentioned, or that 
the slaves, Sam and Rachel, might be decreed to be sold for 
the satisfaction thereof. 
The defendants in their answers adinitted all the material 
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facts stated in the plaintiffs’ bill, except that they did not ad- June 1838 
mit that the said Herbert died insolvent; but averred that if Tatum 
his lands had sold for a fair price, there would have been e- et al. 
nough to discharge his debts. They submitted whether, as Tatam 
the plaintiffs had elected to go against the real estate of the ¢ al. 
said Herbert, they should now be permitted in this Court to 

pursue the negroes mentioned in their bill, in the hands of 

the defendant Dudley. They also relied upon the general 

act of limitations, and also upon the act passed in 1820, in 

relation to the possession of slaves, (1 Rev. St. c. 65, s. 18.) 


W. A. Graham for the plaintiffs. 
No counsel for the defendants. 


Danret, Judge, after stating the case, proceeded as follows: 
There is no allegation that the plaintiffs, by any misconduct 
or management, caused the lands to sell for less than their real 
value. We must take it, therefore, that the lands brought 
what they were worth at a ready money sale. 

The plaintiffs, in this Court, are subrogated to all the rights 
of the creditors, whose debts they have been compelled to 
pay. They have certainly a right to satisfaction, in some 
way, out of the slaves transferred without consideration by 
the debtor to Dudley Tatum, by force of the statute of 13th 
Elizabeth, and our act of Asseinbly, (1 Rev. Stat. c. 50, s. 1,) 
as all the rest of the personal and real assets, liable to debts, 
had been exhausted. It has been doubted, however, wheth- 
er the plaintiffs were not estopped to consider the two slaves 
as assets of the intestate, inasmuch as the plea of plene ad- 
ministravit was at law found against them, and non constat 
but that the two slaves were taken into consideration as assets 
by the jury, and were covered by that finding. But it is ap» 
parent, upon the answers, that the two slaves were not 
brought to the consideration of the jury as assets of the intes- 
tate, when they found the issue for the defendants. And the 
defendants have not set up the verdict and judgment at law 
as a defence, either by plea or in the answers, against an in- 
vestigation in this Court, whether these negroes are not in 
truth assets, and, as such, liable to the satisfaction of the 
plaintiff’s judgment. The plaintiffs are, we think, entitled 
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Inne 1838 to a decree that the two slaves mentioned be sold for the sat- 
~ jsfaction of their debt. 


Tatom 


et al. The circumstance of their having first pursued the land, is 
no bar to their now proceeding against these slaves, as the 
land proved insufficient to satisfy the debt. 
We are at a loss to see that the statutes of 1715, (1 Rev. 
Stat. ch. 65, s. 3,) and of 1820 (1 Rev. Stat. ch. 65, s. 18,) re- 
lied upon in the answers, have any application. 


Per Curran. Decree accordingly. 
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lly 


ANTHONY ARMISTEAD Adm’r. vs. LEVIN BOZMAN’S heirs, Dec. 1838 


legatees and distributees, and ASA HARDISON’S heirs, legatees — 


and distributees. * 


Where it appeared from the records of the court that A. B. was appoint- 
ed guardian toC. D. and gave bond with E, F. and G, H. as his sure- 
ties, it was held that the principal and sureties intended to execute a 
guardian bond in such form and substance as would have been good at 
law, (notwithstanding the defendants in their answers deny such in- 
tention,) and that the bond drafted by the clerk (which was afterwards 
declared to be a nullity at law) was drawn wrong, through the mis- 
take or ignorance of the clerk. 

It was further held that this was a mistake of fact, and not of Jaw, and 
that as in this case, the paper writing purporting to be a bond, had 
been declared at law a nullity, in consequence of its being made pay- 
able to the Justices of the county, when one of the obligors was him- 
self one of the justices, the ward for whose benefitthe bond was in- 
tended to be taken, had a right to call in this court upon those who 
signed as sureties as well as upon the principal, and make them an- 
swerable for whatever might appear to be due the ward on a settle- 
ment of the guardian accounts, to the same extent to which they would 
have been liable at law, if the bond had been good and available at law. 

The proper construction of the act of 1715, limiting claims against de- 
ceased persons’ estates, (1 Rev. Stat. ch. 65 sec. 11,) isthat the seven 
years do not begin to run, on the death of the debtor, unless there be 
acreditor who has a right at that time to claim his debt or demand. 
If the debt or demand is not then due, the seven years do not begin 
to run. 

Where a case is set for hearing upon the bill, answers and exhibits, the 
court will consider the exhibits, as proof offered by consent, notwith- 
standing there is no replication to the answers, which deny the fact 
intended to be established by the exhibits. 

It is not necessary in this case to have the personal representatives of 
the deceased sureties, parties defendants, because there is pow no liv- 
ing personal representative, and the defendants in their answers admit 
that they have roceived, as heirs, legatees or distributees, all the pro- 
perty of the deceased, and submit to account for it, if they are liable 
at all. 


This bill was filed, returnable to the Spring Term, 1831, 
of Washington Court of Equity, in the name of Anthony 


~*T This case was argued, and the opinion given at Term 
but the final decree upon the coming in of the Commissioner’s report, was not 
rendered until December Term 1838. It has not before been reported. 
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Dec. 1838 Armistead. Atthat term, the death of Anthony Armistead 
Anmie. “8S Suggested, and leave given to his personal representa. 
tead’s Ad-tive to file a Bill of Revivor, which was done, returnable 
— to the next term, at which last term the answers of the de. 
Bozman fendants were filed. No replication was put in to the an- 
et al. swers—at Spring Term, 1833, the cause was set for hearing 
upon the bill, answers and exhibits, and transmitted by order 
of the court below, upon the affidavit of the plaintiff to this 
court for trial. ‘The material allegations in the bill and an. 
swer, together with the proof upon which the court relied, 
are set forth at length in the opinion of the court delivered 

by his Honor, Judge Dante. 

Devereuz for the plaintiff. 


Badger and Iredell for the defendants. 


Danret, Judge. The bill states, that at December ses- 
sion, 1811, of Washington County Court, Gabriel L. Stew- 
art applied to be appointed guardian to the plaintiff’s intes- 
tate, Anthony Armistead, then an infant; that said Stewart 
proffered and tendered Levin Bozman and Asa Hardison, as 
sureties to the guardian bond, who declared their willing- 
ness to enter into the proper engagement as such, and were 
approved by the court. The court thereupon appointed 
Stewart guardian, and made an order that he and the said 
sureties should execute, according to Jaw, a guardian bond 
for the benefit of the ward, in the penal sum of £1250. The 
bill further states, that the clerk of the court prepared a pa- 
per writing as for a guardian bond, which was executed by 
the said Stewart, Bozman and Hardison. The bill states 
that it was the intent of the court, and also of Stewart, Boz- 
man and Hardison, that the bond should be in the form pre- 
scribed by law; but, from ignorance and mistake in the clerk, 
the draughtsman thereof, the same was made payable to 
“James Jones, Esq., and the rest of the Justices assigned to 
keep the peace for Washington county”; that Bozman being 
one of the justices for said county, was therefore both obligor 
and obligee in the said bond, and the paper writing, which 
was intended by the parties to be a good and legal guardian 
bond, was pronounced a nullity in a Court of Law, in con- 
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sequence of the mistake of the clerk in drawing it in the Dee. 1833 
form and manner aforesaid. A copy of the bond makes a~ ia 
partof the case. ‘The bill states that Stewart acted as guar- tead’s Ad- 
dian of his ward, Anthony Armistead, until the 8th day of we 
October, 1827, when the ward came of full age: that Stew- oa 

art had become insolvent, and had failed to account for the ¢t al. 
property, money or effects of the ward, on his coming of 
age, or at any time since. Bozman died on the 8th day of 
December, 1823, seized and possessed of a large real and 
personal estate. Hardison died in the year 1819, seized and 
possessed of real atid personal estate. This bill for an 
account was filed against Stewart and the heirs at law, leg- 
atees and distributees of the two sureties; the administrators 
or executors of the sureties having died and no other per- 
sonal representative having been appointed—since the filing 
of the bill, Stewart Las died insolvent, intestate, and has no 
personal representative. This bill was filed by Anthony 
Armistead, the ward, against the present defendants, on the 
24th of February, 1831: it abated by Armistead’s death, and 
was revived, by leave of the court, by the plaintiff, his ad- 
ministrator, on the 15th of July, 1831. 

The defendants by their answers do not admit that Stew- 
art was appointed by the court, guardian to Anthony Armis. 
tead, nor do they admit or believe any of the circumstances 
attending the execution of the bond, as set forth in the bill, 
to be either true or probable They do not believe or admit 
that Bozman and Hardison were formally offered to and ap- 
proved by the Court, as sureties for Stewart; and that the said 
Bozman and Hardison declared their readiness to enter into 
the proper engagements as such; nor do they believe or ad- 
mit that the Court directed Stewart, Bozman and Hardison to 
execute a guardian bond according to law, for the benefit of 
Armistead; nor do they admit that the cierk drew the bond 
mentioned in the bill, as for a bond so directed to be drawn 
according to law; nor do the defendants admit or believe it to 
be true that it was the intent of the Court, Stewart, Bozman, 
and Hardison, that the bond should be in the form prescrib- 
ed by law; nor was it by the ignorance or mistake of the 
clerk that the bond was drawn in the manner set forth in the 
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Dec. 1838 bill; nor did the Court, Stewart, or the sureties, place any 


Armis- 


~ confidence in the skill or correctness of the clerk; nor did 


tead’s Ad- they intend the bond to be in any other form, or payable to 
ministrat’t any other persons, than those set forth in the written paper 
iia purporting to be a bond. The defendants in no manner or 


ways admit that there was any mistake. ‘They believe that 
the clerk draughted the bond in this form according to the 
intent of the Court; that the sureties did not intend to signa 
bond in any other form; and that they are not liable to ac- 
count, either in law or equity, to the plaintiffs. The heirs, 
legatees and distributees of both Bozman and Hardison, rely 
on the act of 1715, barring claims against deceased persons’ 
estates, (1 Rev. Stat. c. 65, s. 11,) seven years having elapsed 
since the death of each of their ancestors, before the filing of 
the present bill. 

The plaintiffs omitted to file a replication to the answer$ 
of the defendants; but the cause is set down for hearing “ on 
the bill, answers and exhibits, (see exhibits 1, 2, 3, 4,”) and 
sent tu the Supreme Court for trial. 

It seems to us that the act of 1715 (1 Rev. St. c. €5,s. 11) 
is not a protection to the defendants against the plaintiffs 
claim for an account. The plaintiff had no claim upon the 
defendants, until the ward arrived at full age, and the guar- 
dian failed to account. That time did not happen until the 
8th day of October, 1827, and a bill was filed by the ward on 
the 24th day of February, 1831. The ward shortly there. 
after died; and at Spring Term, 1831, his death was sug- 
gested, and an order made giving leave to his personal repre. 
sentative to file a Bill of Revivor, which was done on the 
15th of July, 1831. To give operation to the act of limita- 
tions, there must not only be a creditor, but there mus: be a 
claim; a right in the creditor to demand a debt, or challenge 
the possession of property which is wrongfully withheld from 
him. ‘The plaintiff's intestate, although a creditor, could not 
claim possession ot his property until he arrived at full age. 
By acorrect interpretation of the act of 1715, the seven 
years do not begin to run on the death of the debtor, unless 
the creditor has also a right at that time to claim. A strong 
case has been put, proving this construction to be correct, to 
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wit, where a debtor, having given a bond payable ten years Dec. 1840 

after date, dies immediately; if the time was to be computed ~ ‘heiaie, 

from the death of the debtor, the creditor might be deprived tead’s ad- 

of his debt, without any laches or default in him. This — 

point in the case seems to be settled against the defendants Seine 

by a decision in this Court, Godley vs. Taylor, 3 Dev. 178. et al. 
Secondly, it is contended on behalf of the defendants that > - 

as there is no replication taken to the answers, all the state- Godley vs, 

ments therein must be taken as true; that the case in fact De are 

comes on for a hearing only upon the hill and answers. It a and 

is certainly true, as a general rule, that if an answer be not ; 

replied to, it isto be considered as true. Wright vs. Nutt, 

3 Bro. 340, 2 Mad. Ch. Pr. 336. That is, where the order, 

bringing on the cause to a hearing, clearly sets it down only 

on bill and answer. But in this cause, the entry on the re- 

cord is, “ ordered that this cause be set for hearing on the 

bill, answers and exhibits. See the exhibits, sent herewith, 

marked No. 1, 2, 3,4.” This shews that the plaintiff did not 

mean to admit the truth of the answers; and that the defend- 

ants so understood him, or they would not have consented 

that such an. order should have been made. It is a very 

clumsy practice, we must admit. The defendants consent- 

ed, it is presumed, because it was known that it was a rule It is rule 


of the court 


of the Court, that when, by mistake, a replication has not that whena 
replication 


been filed, and yet witnesses have been examined, the Court to ‘an an- 


. . . . h 
will permit a replication to be filed nunc pro tunc, Mitf. Seer oa. 


256—Mad. Ch. Pr. 276. The exhibits were certainly in-ted by mis- 
tended by the parties to be brought to our notice as evidence —~ i 


in the cause; and if they shew to us that a mistake has been pe 

committed, the evidence must have its effect, notwithstanding ined, the 

what is stated in the answers. Exhibit No. 3i is in the — 

lowing words: a 

“STATE OF NORTH CAROLINA, =e 
Wasuineton County, ; 

Court of Pleas and Quarter Sessions, December Term, 1811. 
Appeared in open Court Gabriel L. Stewart, for the guar- 

dianship of the orphans of Robert Armistead, deceased, viz: 

John, Robert, Thomas and Anthony Stewart, and gives 

bonds for each in the sum of twelve hundredand fifty pounds 


2 
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Dec. 1838 each; and gives for security Asa Hardison and Levin Box 


Armis- 


tead’s ad- 


man, Esquires.” 
We are induced to think, from this exhibit, rotwithstand- 


ministrat’t jing what is said in the answers, that Stewart and the ances- 


v. 
Bozman 
et al. 


tors of the defendants intended to execute a guardian bond, 
in such form and substance, as would have been good at 
law. The Court, whose duty and interest it was to take a 
good and sufficient bond, cannot be presumed to have intend- 
ed to dispense with such a bond; neither can it be presumed 
that the Court gave special directions that the bond should 
be drawn by the clerk in the manner the one prepared by 
him was drawn. Neither does the evidence satisfy us that 
the form in which the guardian bond was drawn, was the 
form in which guardian bonds were usually taken, accord- 
ing to the course of the Court. Stewart applied for the guar- 
dianship, and tendered to the Court Hardison and Bozman 
as his securities. The Court cannot be presumed to have 
intended to do an illegal or an useless thing. It cannot be 
presumed that they all intended that Stewart should get pos- 
session of his ward’s estate, without giving that security 
which the law required. It was the duty of the Court to 
judge of the fitness of the guardian and of the ability of the 
securities, and to fix the sum for which the penalty of the 
bond should be given. On the clerk devolved the duty of 
preparing the bond. The paper writing, draughted by him 
as a bond, was in Jaw a nullity. It was, in our opinion, 
drawn wrong through the mistake, or rather through the ig- 
norance, of the clerk. Exhibit No. 2, is a copy of the bond. 
it does not appear from it that it was taken in or shewn to 
the Court. Looking through the bill, answers and exhibits, 
we are forced to the conclusion that the Court, guardian, and 
his securities, intended and agreed that a proper and legal 
guardian bond should be prepared by the clerk; which the 
guardian and his securities intended and agreed to execute; 
and which they believed they had executed. We see noth- 
ing to induce us to conclude that the bond was drawn accord- 
ing to the course of the Court, or that this particular form 
was directed by the Court. The mistake, as it seems to us, 
was one of fact, and not one of law. 
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In the third place. Will a Court of Equity, after the mis- Dec. 1838 
take is made to appear, set up the instrument as a bond a-~ poy 
gainst the sureties? Will this Court make the sureties lia-tead’s Ad- 
ble, who were never at any time liable at law? On this point mivistrat’r 
we have not been clear of doubt; but, upon mature conside- et 
ration, we have come to the conclusion that both justice and et el, 
the law are with the plaintiff. Where the intention is mani- 
fest, a court of equity will always relieve against mistakes in 
agreements, 2 Atk. 203, 1 Ves. 317; and it will, even a- 
gainst a surety, who never was bound at law, Crosby vs. 
Middleton, Prec. in Chancery 309, which overrules what 
was said by the Chancellor in Ratcliffe vs. Graves, 1 Vern. 

196, that he would not charge the sureties farther than they 

were answerable atlaw. In Weser vs. Blaikley, 1 Johns. 

Ch. Rep. 607, it was held, that where a bond, given by asure- 

ty for the guardian of an infant, was taken by the surrogate 

in the name of the people, instead of the infant, as the act of 
Assembly in the State of New York required, a court of equi- 

ty would corrrect the mistake, and consider the bond of e- 

qual validity as if taken in the name of the infant. The 

Court said “that where the intention is manifest, it will al- 

ways relieve against mistakes in agreements, and that as well 

in the case of a surety as in any other case. It would be in- 
tolerable that such a mistake should prejudice or destroy the 

rights of the infant.” Huson vs. Pitman, 2 Hay. 332, was The case of 
a bill in equity to be relieved against a surety to an appeal _. 
bond, which had not been drawn according to law, through Hay. 332, 
the mistake of the draughtsman; he had omitted the clause reno 
obliging the surety to pay the debt, &c. The court decreed 

for the plaintiff on the ground of mistake in drawing the 

bond. ‘The foregoing authorities have brought us to the 
conclusion that the parties in this case are liable in equity to 

this demand. 

It has occurred to us that it might be an objection that the 
plaintiff has not made the personal representatives of Boz- 
man and Hardison parties. “Tt was not taken in the argu- 
ment, and, if valid generally, we think it no bar here. Those 
representatives are dead; and the answers admit that the 
whole estates have come to the defendants’ hands, and ex- 
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Dee. 1840 nressly submit to account in respect of the property, if they 
~~~ are chargeable at all in this Court upon the bond. 
There must, therefore, be a reference for the necessary ac- 
counts. 


Per Curiam. Decree accordingly. 


DAVID MOFFIT es. HUGH MOFFITT’S Adm’rs. 


An administrator is entitled to call upon the personal representatives of 
a deceased co-administrator, where it appears there has been no settle- 
ment between them, for an account of their joint administration, and 
for his proper share of the commissions received by such co-adminis- 
trator. 


This bill was filed 1eturnable to Fall Term, 1838, of 
Randolph Court of Equity, and at that term the answers of 
the defendants were filed, replication thereto taken, and com- 
missions to take depositions ordered. AtSpring Term, 184C, 
the cause was set for hearing and transmitted to this Court 
by consent. ‘The facts of the case appear in the opinion of 
the Court. 

The cause was argued by Mendenhall for the defendants. 

No counsel appeared for the plaintiff. 


Gaston, Judge, delivered the opinion of the Court. Up- 
on the pleadings it appears that the plaintiff and the intestate 
of the defendants, in the year 1835, made a final settlement, 
as administrators of William Wilkinson, deceased, with the 
next of kin of the said William, in which settlement they 
were allowed to retain aconsiderable sum for their commis- 
sions. ‘The plaintiff charges that the whole of these com- 
missions came to the hands of the intestate of the defendants, 
who died without accounting therefor to the plaiatiffs; and 
also that the said intestate, upon that settlement, and for the 
purpose of completing it, applied to his benefit the sum of 
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$68, which were the proper moneys of the plaintiff. "The Dec. 1840 
defendants deny that their intestate received more of the com- “a 
missions than he was entitled to, or used the moneys of the __y, 
plaintiff as charged; and further insist that, if he did, there Moffiitt’s 
was a settlement afterwards between the parties of all matters “4: 
growing out of this joint administration. The proofs are 

full that, up to September, 1837, which was but a short time 

before the death of the intestate of the defendants, the said in- 

testate distinctly admitted that he and the plaintiff had not 

come to an account with each other in relation to their said 

joint administration, and that they were to have a settlement 

thereof. ‘The plaintiff therefore is entitled to the account 

which he prays for. The commissioner will enquire what 

was the ratable proportion of the commissions to which the 

plaintiff was entitled, and by whom the said commissions 

were received; and also examine the respective demands of 

the parties against each other, connected with their joint ad- 
ministration, and take an account accordingly. 


Per Curiam. Decree accordingly. 
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LEVIN SPIVEY and WIFE vs. WILEY JENKINS. 


Where a bill is filed against one of the sureties to a guardian bond to 
recover an amount due by the defalcation of the guardian, upon the 
ground that the bond has been destroyed by fire, and it appears on the 
pleadings that the principal is dead, insolvent, and has no personal 
representative, it is no objection to the bill that a personal representa- 
tive of the principal is not madea party defendant. 


Nor is it any objection that the other surety is not made a party, when it 
is charged, and so appears, that he is beyond the jarisdiction of the 
court, 

The ordinary practice of Courts of Equity, where one of several parties 
is out of the jurisdiction and the others within it, is to charge the fact 
in the bill that such person is out of the jurisdiction, and then to pro- 
ceed against the other parties; and this practice is not changed in our 
courts by the operation of the Act of Assembly, 1 Rev. Stat. ch. 32, 
sec. 4. 


This bill, which was filed returnable to Spring ‘Term, 
1833, of Hertford Court of Equity, charged that one John 
Nichols was, about the year 1824, duly appointed by the 
Court of Pleas and Quarter Sessions of Hertford county, 
guardian to the plaintiff Margaret, then an infant, who has 
since intermarried with the plaintiff Levin—that one Joseph 
P. Howard and the defendant Wiley Jenkins were the sure- 
ties of the said John Nichels for his guardianship; that the 
said John, Wiley and Joseph, executed a bond in due furm 
of law in Hertford Court of Pleas and Quarter Sessions, 
which bond was accepted by the court and filed among its 
records, and was for the faithful performance on the part of 
John Nichols, of the duties of guardian of the plaintiff Mar- 
garet, and contained all the proper covenants for the per- 
formance of the duties of a guardian. The plaintiffs alleg- 
ed that they were unable to state to whom the bond was 
made payable, or what was its amount, as it was destroyed 
with the other records of Hertford county, by the burning of 
the Court House in the year 1830 or 1831. But they charg- 
ed that the said bond was made payable to the proper parties 
required by law, the justices then on the bench, and compos- 
ing the Court of Pleas and Quarter Sessions of said county, 
and was for an amount more than sufficient to cover all the 
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property, which belonged to the plaintiff Margaret, and that Dec. 1840 


the said bond was made and executed in every respect ac- 
cording to the formalities of law. The bill then charged 
that the said John Nichols, after his appointment as guar- 
dian, received into his possession a large estate belonging to 
the plaintiff Margaret, out of which he made great profits, 
&c:, and for which he never accounted. The plaintiffs then 
stated that the said John Nichols was dead, intestate and in- 
solvent, and that no administration had been taken out on 
his estate, and that Joseph P. Howard, the co-surety, with 
Wiley Jenkins, has removed beyond the jurisdiction of this 
court; that the plaintiffs had applied to the said Wiley Jen- 
kins, and requested him to come to a settlement of the guar- 
dianship of the said John Nichols, and to pay to the plain- 
tiffs what should be found due to them, but the said Wiley 
had retused todo so. The bill therefore prayed that the said 
Wiley might be decreed to come to an account and settle- 
ment of the said guardianship, and to pay to the plaintiffs 
what should be found due to them &c. 

The defendant, Wiley Jenkins, in his answer, denied in 
the most positive terms, that he ever was surety for John 
Nichols, as guardian to the plaintiff Margaret, or that he ev- 
er signed any bond with Joseph P. Howard, or any other 
person, as sureties for the faithful discharge, on the part of 
the said Nichols, of his duties as guardian of the said plain- 
tiff. He averred that he did not even know whether John 
Nichols had ever been appointed guardian of the. plaintiff; and 
if he had been, whether he ever executed any guardian bond. 
To the answer there was a general replication; and deposi- 
tions having been taken, certain issues were submitted to a 
jury. The jury found that the defendant, Wiley Jenkins, 
was the surety to the bond of John Nichols, as guardian to 
Margaret Baker, now Spivey, and Susan Baker; they also. 
found that the penalty of the bond was sufficient to cover the 
amount due the complainant, say fifteen hundred dollars; 
they further found that the guardian bond of the said John 
Nichols was destroyed with the records of Hertford county, 
by the burning of the Court House. On a reference having 
been made to the Clerk and Master, and an account taken, he 
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Dec. 1840 reported a balance due the complainants—and the cause was 
ei... set for hearing. At the hearing, in the Court below, the de- 


Spivey 


and wife fendant’s counsel moved to dismiss the plaintiff’s bill, be- 


v. 
Jenkins. 


cause Joseph P. Howard, the co-surety, was nct made a par- 
ty; and further, because the personal representative of John 
Nichols was not also made a party defendant. ‘This motion 
was overruled by his honor Judge Pearson, the presiding 
judge, anda decree entered for the plaintiffs. From this 
decree the defendant appealed to the Supreme Court. 

Iredell for the plaintiffs. 

A. Moore for the defendant. 


Gaston, Judge. The only objections urged against the 
decree, which has been rendered below, are because of an 
alleged defect of parties. The first objection is, for that the 
representatives of Nichols, the principal obligor, have not 
been made defendants. This objection is clearly untenable, 
for in the amended bill, which has been taken pro confesso, 
it is distinctly charged that Nichols has died insolvent, and 
that he has no personal representative. ‘The other objection 
is, for that Howard, the co-surety of the defendant, has not 
been made a party defendant. We are of opinion that this 
objection also must be overruled, because the bill charges, 
and the allegation is not denied, that Howard is without the 
limits of the State. The ordinary practice of Courts of 
Equity, where one of several parties is out of the jurisdic- 
tion, and the others within it, is to charge the fact in the bill 
that such person is out of the jurisdiction; and then to pro- 
ceed against the other parties, although the former has not 
been brought in. The court cannot, indeed, render any de- 
cree against him; but if the case be of that kind, in which 
a decree may be rendered against the defendants in the court, 
-without impairing the rights of the absent party, the court 
will proceed to hear the cause as between the litigant parties, 
and to decree accordingly upon the merits. See Smith vs. 
Hibernian Mine Company, 1 Sch. & Lef. 240. Had- 
dock vs. Tomlinson, 2 Sim. & Stu. 219. Elmendorf vs. 
Taylor, 10 Wheat. 162. West vs. Rundall, 2 Mason 181. 
‘The doubt, if any, whether this practice ought to obtain 
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here, is because of the statutory provision in this State, by Dec. 1840 
which our Courts of Equity are authorized to make an or-~- an 
der requiring a defendant, residing without the limits of the and wife 
State, and on whom process has not been served, to appear wi 
therein on an appointed day, and if he fai! to comply with _ 
such order, after due publication thereof, to order the plain- 

tiff’s bill to be taken pro confesso against him, and make 

decree thereon as shall be thought just. But the decree thus 
rendered is not absolute. If the plaintiff should seek to en- 

force it against the property of the absent defendant, he is 
obliged to give security to abide such order, touching the 
restitution thereof, as the court may make, if the defendant 

should appear and petition to have the cause re-heard.— 
Should the defendant, within two years after rendering the 

decree, come within the State, the plaintiff must serve him, 

within a reasonable time, with a copy of thedecree; and the 
defendant may, within twelve months after service of a 

copy of the decree, and, if he has not been so served with 

notice, may, at any time within three years after rendition of 

the decree, be permitted to answer the bill exhibited, and 

cause such proceedings to be had in the case, so far as he is 
concerned, as though no decree had been rendered, and the 

cause had then been originally instituted against him. 1 Rev. 

St. c. 32,s. 4. The relief which can be obtained under the 
provisions of this statute against a non-resident, is so imper- 

fect and inconclusive, that our courts have not deemed the 
possibility of obtaining it, as furnishing a sufficient reason 

for refusing redress to a plaintiff against a defendant direct- 

ly subject to their jurisdiction, to which redress the plaintiff 

shews himself entitled, because he has not also made par- 

ties to his bill, persons residing without the limits of the State, 

who have an interest in the object of the suit. The point was 
directly decided at an early day after the enactment of the 

statute in Ingram vs. Lanier, 1 Hay. 221, was recognized 

by thiscourt in Vann vs. Harget,2 Dev. & Bat. Eq. R. 31, 

and must be considered as now fully settled. ; 


Per Curiam. Decree affirmed with costs. 
3 
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Dec. 1840 CHARLOTTE SHIRLEY ws, BRYAN WHITEHEAD, Executor of 
- JONATHAN DEW. 


Where the plaintiff alleged that the testator of the defendant had, in his 
Jast illness, made her a gift of a bond, which was not endorsed, and 
that he had made this gift in consideration of her nuraing and attending 
to him, and also because of his former co-habitation with her; and 
where it appeared that, for some months before his death, she had at- 
tended upon him, and had access to his papers, Aeld, by the Court, that 
to establish such a gift, the evidence must be ful) and satisfactory; and 
that the policy of the law, preventing fraudulent testamentary disposi- 
tions from being set up, would be frustrated, if such gifts were estab- 
lished upon vague, slender or doubtful evidence. In the present ease, 
the Court refused, upon the proofs, to decree for the plaintiff. 








This was a bill filed by the complainant, in forma pau- 
peris, (by order of a Judge,) returnable to the Fall Term, 
1838, of Halifax Court of Equity. At the Fall Term, the 
answer of the defendant was filed, replication taken thereto, 
and an order for commissions. At Fall Term, 1839, the 
cause was set for hearing. At Spring Term, 1840, an issue 
was submitted to the jury, which they found in favor of the 
plaintiff. ‘This verdict was set aside by the Court; and at 
Fall Term, 1840, it was ordered by consent, that the issue 
submitted to the jury be withdrawn, and that the cause be 
transmitted to the Supreme Court for hearing. The facts 
disclosed in the pleadings and proofs, are stated in the opin- 
ion of the Court. 

Daniel for the plaintiff. 


Badger for the defendant. 


Gaston, Judge. The object of this bill is to compel the 
defendant to pay over to the plaintiff a sum of money, which 
the defendant, as executor of Jonathan Dew, deceased, col- 
lected from Frederick Pitman, upon a bond executed by the 
said Pitman to the said Dew, and the beneficial interest 
whereof is alleged to have been transferred to the plaintiff 
by the obligee, in his lifetime. The plaintiff charges that 
Jonathan Dew died in July, 1836, having previously execu- 
ted his last will and testament, whereof he appointed the de- 
feudant executor; that the deceased, for many months before 
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his death, was so severely afflicted with rheumatism as to be Dec. 1840 
confined constantly to his chamber, and generally to his bed; "Bhiste 
that he had no white person dwelling with him, and stood  y 7 
in need of better nursing and more assiduous attentions than Whitehead 
he could expect from his slaves; and that the plaintiff, who 

had, some seven or eight years before, borne an illegitimate 

child to the said Jonathan, was induced, at his earnest re- 
quest, and while he was in this destitute and afflicted estate, 

to take up her abode in his house; that during this period, 

she nursed him with the utmost fidelity, and took upon her- 

self the charge of his rousehold concerns; and that sometime 

in the month of March or April preceding his death, and 
while she was thus residing with him, the said Jonathan, 

“ expressing his belief that he would not live long,” and “ in 
consequence of her faithful services in attending to him and 

his affairs, during his illness,” and “ in fulfilment ot the prom- 

ises and assurances which he had repeatedly made, to make 

some compensation to her, because of past co-habitation,” 

gave to the plaintiff the sum of two hundred dollars in mo- 

ney, and the note in question, which is described as 

date the 27th of August, 1835, for the sum of $450, payable 

with interest fromthe date. 'The plaintiff avers that the pro- 
vision for her was thus made, because, when he intimated an 
intention to provide for her by will, she had expressed her 

wish that whatever bounty he might be disposed to bestow, 
should be put directly into her possession; and states her be- ~ 

lief to be, that he omitted to endorse the bond, either because 

he was ignorant that an indorsement was necessary to trans- 

fer the legal interest therein, or his excruciating pains made 

him forget todoso. The bill then states, that after the death 

of the said Dew, the defendant, who had praved his will, 
having learned that the plaintiff he'd the said bond, demand- 

ed the same from her, and this demand being refused, charg- 

ed her with having stolszn the money and bond aforesaid, 

and caused her to be apprehended and bound in recognizance 

to answer said charge; that he had afterwards abandoned the 
prosecution, but had prevailed on Pitman to pay him the a- 
mount of the bond, on his executing a discharge therefor and 

an indemnity against the plaintiff’s demand. 
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Dec. 1840 The defendant’s answer admits the death of Dew, and the 

probate of his will, and the receipt of the money upon the 

bond by the defendant, as said Dew’s executor. He admits 

Whitehesd that the plaintiff was the mother of an illegitimate child, of 
which said Dew was reputed to be the father; and, while he 
denies the services rendered to him by the plaintiff, admits 
that she made his house her abode during his long illness. — 
He states that he had been in the habit of free communication 
with his testator up to his death, in relation to his pecuniary 
affairs, and from the knowledge thereby acquired, asserts his 
entire conviction that he never intended to give, and never 
did give, to her the bond in question; declares his belief that 
she took the same dishonestly; says that, under the influence 
of this belief, he instituted the prosecution against her, and 
that he desisted therefrom, not from any doubts he himself 
entertained of her guilt, but because the Officer of the State 
was of opinion that the evidence was insufficient to warrant 
a conviction for felony. 

To this answer there is a general replication; and the cause 
is brought ta a hearing upon the proofs. 

Although there are some expressions attributed to the tes- 
tator, at the time of the alleged gift, tending to shew that it 
was made in contemplation of death, yet we must understand 
the plaintiff as setting up in her bill an irrevocable gift, tak- 
ing effect immediately, and wholly independent of the con- 
tingency, whether the donor should or should not recover 
from his then illness; or whether the donee should or should 
not survive the donor. Indeed, it is not easy to conceive 
how a donation mortis causa could be established by any 
proof in a case like this, where the testator was not surprized 
by sickness, but lived for months afteywards, and had abun- 
dant opportunity to make his testamentary dispositions in 
the regular and ordinary way. An absolute and immediate 
gift is not, indeed, so unsusceptible of proof; but it cannot be 
established, unless the evidence be full and satisfactory. In 
vain has the law prescribed solemn forms, and anxiously pro- 
vided other safe-guards, to prevent a testamentary disposition 
from being fraudulently set up, after the death of the suppos- 
ed donor, if, upon slender, vague, doubtful evidence of an 
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absolute donation on the bed of sickness, those who have the Dec. 1840 


custody of the dying man and his effects, may establish the 
ownership thereof in themselves, as soon as the breath is out 


of his body. It is impossible that such a gift as is here al- Whitehead 


leged, should not be regarded with strong suspicion; and 
property would be utterly unsafe, were it to be sustained on 
proof that did not produce full conviction. Certainly there 
is no such proof. There is nodirect testimony to the act of 
giving. No witness pretends to have been present at such an 
act. No one speaks eyen of having heard the testator speak 
of such an act. The nearest approach to such testimony is 
to be found in the deposition of the plaintiff’s sister, Louisa 
Shirley. She states that, as much as two or three months 
before Dew’s death, she was with the plaintiff, in the room 
where the sick man lay, and there heard the plaintiff say that 
he had given her two hundred dollars and Pitman’s bond; 
and she states further, that he was awake, and she supposes 
he was within hearing of what was said. When, where, in 
what manner this gift was made—whether it was absolute, 
or upon the contingency of death, is not stated. Nota word 
is uttered by the sick man. Nothing is said in regard to the 
state of his bodily sufferings, or of his mental capacity, at the 
time. And the witness only supposes that he may have 
heard her sister’s remarks. We cannot hesitate a moment in 
declaring that this testimony furnishes no evidence of the al- 
leged gift. ‘The other depositions for the plaintiff, if they 
prove any thing, shew only that before Dew’s death, she had 
the bond in her hands, and pretended it was given toher. We 
say, if they prove any thing—because they are the deposi- 
tions of persons whose claims to credit are very questionable. 


Per Curiam. . Bill dismissed. 
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Dec. 1840 EDMUND SUTTON & WIFE and others vs. REBECCA CRAD- 


DOCK. 


Where A. is tenant for life of slaves, and B. & C. entitled in remainder, 
after the death of the tenant for life, the latter cannot compel the for- 
mer to give securify for the forthcoming of the slaves at the expita- 
tion of the life estate, unless they shew to the Court that there is some 
danger of their being deprived of their estate in remainder by some act, 
or contemplated act, of the tenant for life. 


‘This was a bill filed returnable to the Spring Term, 1837, 
of Sampson Court of Equity, to which an answer was put in 
at the same term. Replication was filed to the answer, and 
commissions ordered to take testimony. At Fall Term, 1840, 
the cause was set for hearing, and ordered to be transmitted 
to the Supreme Court. ‘The facts disclosed by the pleadings, 
are stated in the opinion of the Court. 

Strange for plaintiff. 

No counsel for defendant. 


Dante, Judge. Hinton J. Craddock, by deed dated the 


20th day of May, 1833, conveyed unto the defendant, his 
mother, during her life or widowhood, the slaves mentioned 
in the plaintiffs’ bill, remainder to her three daughters, Mary 
Suttor, Sarah and Penny Craddock. The bill is filed by 
two of the daughters with their husbands, charging the de- 
fendant with an intention, and declarations made, to sell the 
slaves to speculators, and cause them to be removed out of 
the State. The bill further alleges, that the defendant has 
but a small estate, totally inadequate to indemnify them for 
their loss, if she should remove the slaves beyond the juris- 
diction of the Court. The bill prays that the slaves may be 
sequestered, and that the defendant may be decreed to give 
security for their forthcoming on the determination of her 
particular estate. 

The defendant’s answer admits the title of the slaves as 
stated in the bill, and also their names. But she denies any 
intention to remove them, or cause them to be removed. She 
denies ever having made any declaration that she intended 
to cell the slaves to speculators, or any body else. or that she 
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has made any attempt to remove, or cause to be removed, the Dec. 1840 
said slaves beyond the jurisdiction of the Court. "fame 
The plaintiffs have offered no prools to sustain that part et al. 

of their bi:l, which charged the defendant with declarations 
of an intention to sell the slaves, and cause them to be re- 
moved out of the State. But the plaintiffs insist, that the 
defendant shall be held to security for the forthcoming of the 
slaves on the determination of her particular estate. The 
limitation of the slaves in remainder by the deed, would have 
been effectual as an executory devise, if contained in a last 
will; therefore it is good by force of the act of Assembly, pass- 
ed in the year 1823. (Rev. St. c, 37, s. 22.) The statute 
does not require security to be given by the tenant for life. 
And it is stated in the books, that if personal chattels are bee 
queathed to A. for life, remainder to B., A. will be eutitled to 
the possession of the goods, upon signing and delivering to 
the executor an inventory of them, admitting their receipt, 
expressing that he is entitled to them for life, and that after- 
wards they belong to the person in remainder. Slanivg 
vs. Style, 3 P. W. 336—Luke vs. Bernett, 1 Atk. 471— 
Bill vs. Kinoston, 2 Atk. 82. 'Theold practice of the Court 
of Equity was, to require the tenant for life to give security 
for the protection of the remainder-man; but such security is 
not now required, except a case of dangeris shewn. Toley 
vs. Burnell, 1 Bro.C. C. 279. Williams on Executors, 859. 
Covenhouse vs. Shaler, 2 Paige 123. In the present case, the 
plaintiffs have shewn no cause of danger; therefore, their 
prayer cannot be granted. We are of the opinion that the 
bill must be dismissed with costs. 


Per Curiam. Bill dismissed with costs. 


Vv 
Craddock, 
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Dec. 1840 THOMAS G. WALTON et al. re. JAMES ERWIN.* 


An ex parte order of the County Court, under the Act of Assembly, 
(Rev. St. c. 54, s. 22,) allowing commissions to a guardian, is not 
conclusive in a litigation between a ward and his guardian in this 
court. 

The jurisdiction of the County Court on the subject of commissions to 
guardians is not exclasive; but like other matters of account between 
guardians and wards, has always been exercised by the Courts of 
Equity. ‘ 

Where — had received nearly the whole of his wards’ estate in 
notes, made payable to him as guardian, by the administrators of those 
of whom the wards were distributeer, had held these notes until he 
resigned his guardianship after a period of six years, had collected 
but little interest on the notes, and had then paid them over to a suc- 
ceeding guardian, held that two and an half per cent. was an ample 
commission, 

Possibly there may be cases, in which, the office being troublesome, and 
the guardian faithful, and dying or giving up this office upon some ne- 
cessity, the ccurt may give to the former guardian a full commission, 
and also reasonable compensation to his successor. But the case 
ought to be remarkable in its circumstances to justify such a proceed- 
ing. 

This was a bill filed in Burke Court of Equity by the 
plaintiffs Thomas S. Walton and Margaret his wife, and Sa- 
rah L. Murphy, Harriet F. Murphy and John H. Murphy, 
infants, by the said Thomas, their guardian, against James 
Erwin, who had formerly been the guardian of the said Mar- 
garet, Sarah, Harriet and John, calling for an account of his 
guardianship. The defendant put in his answer, and, at 
Spring Term, 1840, of Burke Court of Equity, the cause 
was set for hearing, and transmitted to the Supreme Court. 
It appeared ftom the pleadings and proofs that the defend- 
ant, James Erwin, was, at January Term, 1832, of Burke 
County Court, duly appointed guardian to the plaintiffs 
Margaret, Sarah, Harriet and John, and that he continued to 
act as such, until October, 1838, when he resigned his guar- 
dianship, and the plaintiff, Thomas S. Walton, who had in- 
termarried with the plaintiff, Margaret, was appointed guar. 


* This case was determined at June Term, 1840; but from some cause, was 
not included in the reports of that Term, 
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dian to the otherthree wards. It further appeared, that soon Dec. 1844 
after his appointment as guardian, the defendant received “Walton 
from the administrators of John Murphy, the father, and et e). 
James Murphy, the grandfather of his wards, about eighty Sree 
thousand dollars in bonds, which were made payable to the , 
defendant as guardian, before they were paid over to him 
by the administrators. He also received certain sums in 
cash, of no great comparative amount, and also negroes and 
lands of his wards, which he hired and rentedout. He had, 
however, accounted with the complainant Walton, the hus- 
band of one, and guardian of the other wards, for all he had 
received, except about $35 accidentally omitted in their set- 
tlement, and had paid over to the said subsequent guardian, 
(after deducting his commissions,) bonds to the amount of 
nearly ninety thousand dollars, being the bonds (principally) 
which he had received from the administrators aforesaid, 
with the accumulated interest, the defendant having collect- 
ed very few of the bonds, and those he paid over to the said 
subsequent guardian, being good bonds, and having borne, 
during the time he held them, compound interest, under the 
act ot Assembly. ‘The only ground of complaint, as ap- 
peared upon an investigation of the accounts, (with the ex- 
ception of the $35,) was, that the defendant had charged 
excessive commissions, as guardian. The defendant; in his 
answer, set forth a full account of his guardianship, admit- 
ting the mistake of $35, and, as to the commissions, he al- 
leged that they were no more than were due to him for his 
care, trouble and responsibilities, and particularly relying 
upon an order of the County Court of Burke, allowing him 
the commissions he had charged, to wit, five per cent. on 
receipts, and five per cent. on disbursements; and which or- 
der, as defendant alleged, was conclusive on the subject of 
commissions. ‘The order made at January Term, 1839, of 
Burke County Court, was as follows: 

“Ordered by the Court that R. C. Pearson, James C. 
Smyth, Isaac T. Avery and J. J. Erwin be appointed a com- 
mittee to audit and settle the accounts of James Erwin, 
guardian of the minor heirs of James and John Murphy, 
dec’d., and that said guardian be allowed five per cent. on 


4d 
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Dec. 1840 receipts and five per cent. on disbursements, by way of com- 

Walton issions for his trouble in the management of said guardian 
et al. ship; and that they report thereof to the next Court.” 

7 Any other facts that may be material, are set forth in the 


Erwin. a 
opinion of the Court. 


W. A. Graham for the plaintiffs. 
Badger for defendant. 


Rurrtin, Chief Justice. 'The Revised Statute, ch. 54, sec. 
10, 11, requires guardians annually to exhibit accounts on 
oath of the estate of the children committed to their care; and 
directs that the Justices of the Court of Pleas and Quarter 
Sessions shall annually hold an Orphan’s Court, for the pur- 
pose of receiving and examining those accounts. By the 
22d section, the Court may make proper orders respecting the 
guardian’s disbursements and expenses, and allow him com- 
missions. From these provisions it is inferred by the coun- 
sel for the defendant, that the County Court is the proper tri- 
bunal to settle the commissions of a guardian; and it is in- 
sisted that the decision of that Court is conclusive, since it is 
obvious that a suit inter partes is not contemplated in the 
act. 

It would indeed be a subject ot just regret, to find that the 
ex parte order of any judicial body had been made, by an 
act of the Legislature, conclusive on those whose interests 
were injuriously affected by it. It is so contrary to the gene- 
ral course of legislation in this State, as to render such a con- 
struction inadmissible, unless the words be peremptory. We 
think there is no such legislative intention upon the subject 
before us. 

This is not a case in which the order is conclusive, because 
it is the act of a Court of exclusive jurisdiction. The juris- 
diction of the County Court, upon the subject of commissions 
to guardians, is not exclusive. It is placed, in the act, on the 

Ina suit in Same footing with the power tocharge 2 guardian, or to make 
Fauity any other allowance to him; and the Court of Equity has al- 


gainst a : ae ae : 
guardian ways exercised jurisdiction between guardian and ward, in 


for an ac- 


count, the relation to their accounts generally. Indeed, the very act of 
of commis 1762 concludes with a saving of “the power of the Court of 


of commis< 
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Chancery, in any matter or thing relating to orphans or their Dec. 1840 

estates.” In a suit in that Court against the guardian foran 

account, it has never been known that the guardian was sent et al, 

to the County Court for an allowance; but it has always been Ervie 

made, in the first instance, in the Court of Equity. : 
But, generally speaking, every act of a Court of compe- ry 

tent, though not exclusive jurisdiction, is final in law; and made in the 

therefore, it is said, this order is not re-examinable in any A, 4 

other Court. We admit that this Court cannot review the eu 

order and correct it, as an appellate Court might. We can- 

not address ourselves to the County Court, as an inferior tri- 

bunal, on this occasion. But, at the instance of one party, 

in an adversary suit before us, we can control the other party 

from making an injurious use of an ex parte order for an ex- 

cessive allowance, obtained from the County Court by sur- 

prise. In Walton vs. Avery, 2 Dev. & Bat. Eq. 405, we Mane 

held that to be a sufficient ground for entertaining a similar Walton ve. 

suit between next of kin and administrators; and a guardian Dev eB Bat. 

stands, we think, precisely on the same ground. The argu- Fy. Fp~. J 

ment drawn from the constitution of the Orphan’s Court by approved. 

the aet, as to the conclusiveness of the order of that Court, 

goes too far. The act directs the same Court “ to examine 

into all accounts of guardians so exhibited to them;” and it 

might, thence, with like reason be inferred, that if the Or- 

phan’s Court passed an account ex parte, the ward would be 

concluded by the aecount as there stated. But such a sup- 

position has never been before advanced. The great pur- 

pose of the act was, to make the guardian furnish evidence 

against himself, as well to enable the Court to see, from year 

to year, whether he was wasting or improving the estate, and, 

therefore, whether he ouglit to be removed or continued, as 

also to supply the ward with ready proof on the final settle- guardian 

ment. But the guardian’s accounts, although passed by the secounts, 

Court, have never been pleaded as a bar to the bill of the County a 

ward for a general account. They would be evidence, at ae 

least to some extent, that the Court, for instance, approved pleaded in. 

of disbursements for the ward’s education, as suitable to his in Equity. 

degree and estate, and the like. But if it be alleged that the 


disbursements were not in fact made, or that the guardian did 
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Dec. 1840 not charge himself with all the estate hedid receive or might 


Walker Mave received, his accounts, and the orders on them, have 
et al. never been considered as protecting him. ‘The reason is 
¥ plain why they should not be so considered. From the vee 


Erwin. : = , 
—_—Ty nature of an ex parte proceeding, an omission or unjust 


Onan er allowance is evidence of surprize or imposition on the Court. 
parte pro- 


eceding, an When, therefore, the ward calls the guardian to account, in 
—e unjust the Court of Equity, that Court mus‘ put such ex parte pro- 
charge is ceeding aside, at least so far as an improper use of it is sought; 


surprise or for itis one of the established grounds of its jurisdiction to re- 
imposition |. = . ‘ mer 
on the lieve against surprise as well as fraud. On this principle we 
court. should hold the ward not to be concluded; and that he is 
now, with both parties before a Court, at liberty to show that 
an unreasonable commission was claimed and allowed. 
But in this case it is manifest that the order was, in a le- 
Asinthis gal sense, obtained by surprize. It was made ia January, 


case no ac- . . . 
count of re- 1839, and gives five per cent. on the receipts and disburse- 
ceipts and . ° 

disburse. ments, without any account having ever been returned or e- 
before th, Ven made by the guardian. ‘There were nomeans before the 
court; the Court of forming a proper judgment; and hence the order 
lowing must be attributed to surprize or undue influence on an ex 
sions mast Parte motion. 


be attribut- With respect to the rate of commission, we have no hesita- 
prise or un- tion in giving our opinion that it isexcessive. In estimating 
_ a what is proper, it is assumed that the defendant was a com- 
coharte petent and faithfal guardian, and that he has fully account- 
ed for the estate of his wards, except only the small sum ot 
$35, being part of the rents of 1839, which, by mistake, was 
omitted in the account stated by the Committee, and except 
also the sum involved in this controversy respecting commis- 
sions. In other respects, the accounts seem to be correct; 
and the bill states no other ground of complaint. But, with 
these admissions in favor of the defendant, we yet think that 
an unreasonable allowance was made for his services, as they 
are stated by himself in his answer. 
The defendant was guardian about six years only. He 
received the estate, chiefly in good bonds, from the adminis- 
trators of the father and grandfather of his wards, without lit- 


igation or difficulty of any sort. The administrators, by an 





SUPREME COURT OF NORTH CAROLINA. 141 


arrangement with him, took the bonds payable to him as Dec. 1840 
guardian; which was a great convenience to both parties, an cee 
accommodation to the debtors, and probably the means of se- et wal. 
curing debts for the wards, which would have been lost, if. 

sued for. On those bonds the defendant collected only the * 

sum of $3,735 94 for interest; and then resigned his office, 

and paid over to the husband of one of the wards and the se- 

cond guardian of the other three, the same bonds, on which 

there was then due the sum of $17,235 71 for interest ac- 

crued thereon while the defendant held them. It is not im- 

puted to the defendant as a fault or an error, that he suffered 

the interest to accumulate; for as the debts drew compound 

interest legally, the wards did not suffer loss thereby. But 

the facts are in themselves material in estimating the com-Commis- 
mission, since that is to be a compensation for the time and os Hn nll 
trouble of the defendant in managing the plaintiffs’ estate. yy 
From them we see, that almost for nothing more than hold- » ty for "hia 
ing the bonds belonging to his wards for : six years, and as- trouble i in 
certaining, in an agricultural community, that the debtors and his r~ 
their sureties continued solvent, and stating his account fi- *ate. 
nally, and handing over those very bonds, the defendant 

claimed and was allowed five per cent. on the sum of $90,- 

312 75, amounting to $4,515 61, or upwards of $750 sala- 

ry per annum, over and above all his expenses. We should 

fear, if we sustained this allowance, that hereafter the instan- 

ces would be more frequent than even now, in which the of- 

fices of administrator and guardian would be undertaken sole- 

ly with the view to render them places of profit, in the na- 

ture of a regular employment, instead of fiom those motives 

which ought to actuate those who assume them. The emol- 

ument of the guardian, we are sure, was not the object of the 
Legislature; but only a mere compensation for time and trou- 

ble. ‘That seems to us to have been much exceeded in this 

case. 


Besides, we think the allowance wrong in principle for 
another reason. It is the largest that can be made to any 
guardian, and ought, therefore, only to be made when the 
highest is merited; where the management of the estate or 
the ward has been long and troublesome, and the guardian 
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Dec. 1840 has completed his duties. We need not say that the court 


Walton 
et al. 
v 
Erwin. 


is restricted to allow but five per cent. to all the guardians of 
the same minor. Possibly there may be cases, in which the 
office was troublesome, and the guardian faithful, and died 
or gave up the office upon some necessity, and yet the court 
may give to the former guardian a full commission, and also 
reasonable compensation to the successor. But the case 
ought to be remarkable in its circumstances, to justify such 
a proceeding. In the case here, the defendant voluntarily 
relinquished the office in the midst of its duties, when three 
out of four of his wards were suill infants, requiring guar- 
dians. To make a full allowance to him would manifestly 
encourage guardians, not to perform the duties of their ot- 
fice, but to retire from them. It is true that a guardian may 
not, like an executor, be required to execute the office, until 
all its duties shall have been completed; yet if, after under- 
taking to manage the estate, and superintend the education 
of an orphan, he be inclined to stop half way; he ought to 
be satisfied with being permitted to stop, without claiming, 
also, all the compensation he could have had, if he had 
worked on to the end. The ward ought not unnecessarily 
to be taxed with commission after commission on the capital 
of the estate, as one guardian may resign after another. If 
the remuneration of the first guardian be not measured, ‘so as 
to leave something for his successor, either no second guar- 
dian can be procured, or the ward must pay twice, or oftener, 
for what the law meant he should pay but once. 

Upon the whole, therefore, and taking the services of the 
defendant to be as detailed in the answer, we think two and 
an half per centum, or one half the allowance in the County 
Court, to wit, the sumj of $2,257 80: cts., both an adequate 
and liberal compensation, for the time, trouble, and responsi- 
bility of the defendant, and there must be a decree accord- 
ingly, and for the omitted sum of $35 and the costs. 


Per Curiam. Decree for the plaintiffs accordingly. 
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SAMUEL J. PROCTOR ws. SAMUEL W. FEREBEE. 


A testator by his will devised, among other things, as follows: “I 
leave all my lands not given away, to be sold at six and twelve months 
credit; after my debts are paid, the residue of my estate to be divided 
between my wife, daughter and son,” and he appointed an executor 
‘to sell his lands before mentioned,” and to execute his will in all re- 
spects, it was held that the testator intended a sale of his real estate 
at all events, either to create a fund for the payment of debts, in room 
of a part of the personal estate, or for a division between the wife, 
daughter and son; and that therefore, in this Court, the fund is con- 
sidered as converted, out and out, into personalty. 

Held further, that where, in this case, the executor had refused to qualify 
and an administrator with the will annexed had sold the lands, and 4 
Court of Law had decided that he had no power to convey a legal ti- 
tle, yet as the administrator had disposed of the proceeds of the sale 
according to the directions of the will, the heirs at law of the testator 
were but trustees for the purchaser, and should be decreed to convey 
to him the legal title. 


This was a bill filed by the plaintiff against the defendant, 
in Pasquotank Court of Equity, to which there was an an- 
swer by the defendant, and which, at the Spring Term, 1840, 
of that Court, was set for hearing, and ordered, by consent, to 
be transmitted to the Supreme Court. 

The facts, as exhibited by the bill, answer and proofs, ap- 
peared to be these: 

Thomas P. Williams died about October, 1799, having 
first made a last will and testament, executed in due form to 
pass real estate, which was admitted to probate in the County 
Court of Currituck, where he resided. Of this will he ap- 
pointed Malachi Sawyer executor, who refused to qualify, 
and letters of administration with the will annexed were du- 
ly granted to Thomas C. Ferebee, who qualified and took 
upon himself the execution of the said trust. The testator 
in and by his said will devised, among other things, as fol- 
lows: 

“JT leave all my lands not given away, to be sold at six 
and twelve months credit; after my debts are paid, the residue 
of my estate to be divided between my wife, daughter and son 
before mentioned.” 

In another part of the will the testator adds: 
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Dec. 1840 J] nominate and appoint Malachi Sawyer, Esq., of Cam- 

Proctor Gen county, my whole and sole executor to this my last will 

y and testament, to make sale of my lands before mentioned, 

_ Ferebee. and to execute this instrument of writing in every respect 
whatever.” 

Thomas C. Ferebee intermarried with Elizabeth, the daugh- 
ter of the testator, and after his qualification as administrator 
with the will annexed of the testator, filed his bill in the 
Court of Equity for the District of Edenton, praying for a 
sale of the lands belonging to the testator, not specifically de- 
vised. The said Court decreed a sale of the same to bemade 
by the said administrator. Of the lands thus decreed to be 
sold, there was a tract, lying in the county of Camden, (and 
particularly described in the bill.) ‘The said tract was offer- 
ed for sale under this decree, and Enoch Sawyer being the 
highest bidder, became the purchaser thereof, and received a 
deed in fee therefor from the said Thomas C. Ferebee, as ad- 
ministrator as uforesaid. ‘The said Enoch Sawyer subse- 
quently conveyed the said Jand in fee simple to Frederick B. 
Sawyer. The said Frederick B. Sawyer died, leaving the 
mother of the plainfiff his only heir at law; ard the plaintiff 
is the heir at law of his mother. The plaintiff’s bill further 
charged that the said Frederick B. Sawyer, in his lifetime, 
commenced reclaiming the land included in the said tract, 
which was, at the time of his purchase, unimproved swamp 
land, and considered to be of little value; that by the labor 
and exertions of the said Frederick and his heirs, the said land 
had been reclaimed aud become of great value. The bill 
further alleged, that by the will of the said Thomas P. Wil- 
liams, the lands before mentioned were, in equity, converted 
into personalty; that the administrator with the will annexed 
had credited, in his account with the estate of his said testa- 
tor, the proceeds of the sale of the said land, and had actual- 
ly applied them, in a due course of administration, to the 
payment of the debts of the estate, or had paid them over ac- 
cording to the directions of his said will. The plaintiff fur- 
ther charged that he and those under whom he claimed, had 
the actual possession of the said land for twenty years and 
upwards, during which time they had greatly improved the 
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same. The bill further charged that the tenant of the plain- Dec. 1840 
tiff, being in the possession of the said land, the said Samuel ~ oe we 
W. Ferebee, defendant in this suit, commenced an actionof ¥y 
ejectment against him in Camden Superior Court of Law, Ferebes. 
which suit was ultimately decided in the Supreme Court (see 
Ferebee vs. Proctor, 2 Dev. & Bat. 439,) in favor of the les- 
sor of the plaintiff; that the said recovery was effected upon 
the technical ground that the said Thomas C. Ferebee, as 
administrator, was not authorized to sell and convey the le- 
gal title to the said estate; and that the said Samuel, after 
his said recovery at law, entered into the possession of the 
said estate, and refused to convey it to the plaintiff; and the 
bill called for a conveyance, &c. 

The answer of defendant admitted all the facts above 
stated, except that it insisted that the recovery at law was not 
upon the ground stated in complainant's bill, but upon the 
ground that the wife of Thomas C. Ferebee, the heir at law 
of Thomas P. Williams, was not a party to the bill in equi- 
ty, mentioned in the plaintiff’s bill. 

A. Moore for the plaintiff. 

Kinney for the defendant. 


Rurrin, Chief Justice. After the judgment of this court 
in the action of ejectment between these parties, at June 
Term, 1837, the lessor of the plaintiff went into possession 
of the premises recovered. Proctor, the defendant at law, 
then filed this bill against Ferebee, and therein states the will 
of Thomas P. Williams, and all the other matters touching 
the titles of the respective parties to the land in controversy 
in that action, in substance as the same appear in the report 
of the suit at law in 2 Dev. & Bat. Rep. 439. But the bill 
further states that Thomas C. Ferebee, the administrator of 
Thomas P. Williams, and husband of Peggy Williams, 
(heir of Thomas P. Williams,) and father of the present de- 
fendant, received the price bid for the land, and carried the 
same into his account as administrator, and applied the same, 
in part, to the payment of the testator’s debts; and paid over 
two thirds of the residue thereof to the testator’s widow and to 
his son Samuel, as their shares, under the bequests in the will, 

5 
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Dec. 1840 and retained the other third part as the share of his wife Peg- 

enti : gy, under the same bequest. The prayer is, that the defendant 

vy may be decreed to restore the possession, convey the legal ti- 
Ferebce, tle, and account for the rents and profits. 

The answer admits all those facts as set forth in the bill. 
But it insists that the recovery at law was effected, upon the 
ground that Mrs. Ferebee was not a party to the suit, brought 
by Thomas C. Ferebee, her husband, and administrator of 
Thomas P. Williams, dec’d, for the sale of the land; and for 
the same reason that the present defendant, who claims as 
her heir, cannot, in this court, be bound by the decree there- 
in, or any thing done under it. 

We must remark that the defendant is mistaken as to the 
ground of the recovery atlaw. The court expressly declined 
questioning the operation of the decree, on the interest of 
Mrs. Ferebee, merely on the ground that she was not a party 
tothe suit. It was so declined, because, if she had been a 
party, the decree could not have affected her legal title, for 
the reason that a decree in equity does not profess, and can- 

A decree in NOt per se, divesta title at law, but only obliges a person who 
yr ag has the title, and who is mentioned in the decree, to convey 
divest a ti-as therein directed. In that case Thomas C. Ferebee was 
hat ean one decreed to convey. But asthe title was in the testator’s 


but ean on- 


ly compel : : : : : ta 
the person Heirs, and not in him, his conveyance passed nothing; and 


— = the title remained, as before, in the heirs of the testator, 

who is That was the reason why the judgment in ejectment was 

mentioned given; for as the present defendant’s mother had not convey- 

— hg ed, he was, upon the death of his father, entitled in pogsess- 
ion to an undivided moiety of the land. 

Whether in this Court the defendant can retain the bene- 
fit of that judgment, depends on different principles. Upon 
the admitted facts we think it clear he cannot. 

Upon the construction of the will, we before expressed the 
opinion that a sale of the land was not only to be made in 
case it became necessary, in aid of the personal estate, for 
the payment of debts, but that the intention was positive that 
there should be a sale at all events, either to create a fund 
for the payment of debts in room of a part of the personal es- 


tate, or for a division between the wife, daughter and son. 





SUPREME COURT OF NORTH CAROLINA. 147 


We now see no reason to doubt the correctness of that opin- Dec. 1840 
ion, but think it sufficiently established by the reasons then acy 
stated. Consequently, in this Court thefund is consideredas = 
converted, out and out, into personalty, because the testator Ferebee. 
intended that it should be so converted. 


In this aspect of the case, then, the defendant’s mother had 
the legal estate, upon an express trust to turn the land into 
money, and pay the proceeds into the hands of the personal 
representative of the testator, to be by him applied, first, to 
the payment of his debts, and then, secondly, to be divided 
among three persons, of whom she was herself one. Now, 
admitting that it is competent for persons thus entitled to the 
proceeds of the sale of land, to elect to take the land itself, or 
that only so much shall be sold as will satisfy the debts, yet 
nothing of that kind occurred here. On the contrary, the 
parties agree that a sale was necessary for the payment of 
debts, and part of the proceeds of the land was so applied. 
Indeed, two of the three legatees, Mrs. Williams and Samuel 
Williams, expressly elected that there should be a sale of the 
land, and in their answer, in the suit in equity, joined in the 
prayer for it. ‘ But here the defendant objects that his mother 
was not a party to that suit, and therefore, her share is not 
bound by the proceedings. If she had been a party, the de- 
cree would indeed have concluded her, as it does those who 
were parties proprio vigore, without regard to the truth of 
the facts stated in the pleadings, or declared in the decree. 
But in this case it is not material that Mrs. Ferebee should 
have been a party to that suit; nor is it necessary to recur to 
that proceeding, eyen to bind Mrs. Williams, or Samuel Wil- 
liams, or for any other purpose in this cause. It may be dis- 
missed from our consideration altogether, and there will yet 
remain enough to compel the relief to the plaintiff. It is ad- 
mitted that the widow and son received their shares of the 
proceeds of the sale. They therefore must be regarded as 
concurring in or confirming the sale by that act, independ- 
ent of the decree. Then as to the share of Mrs. Ferebee, it when tand 
is to be recollected that, in the view of this Court, that is eo aa 
personalty, and, by consequence, at the disposition of the hus- ter to be 


— " oe werted 
band. The wife could make no election to the preiudice of out and ont 
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Dec. 1840 the husband. On the contrary, the husband, having receiv- 
into person- &4 the purchase money, and paid to other persons such parts 
alty,tbhe as they were entitled to, kept his wife’s share as a personal 
share of a = . . . . 

wife be- legacy, belonging in law to himself, as in truth it did. 


dongs in the ‘Thus the case is that of a sale of land by the cestuis que 


court toher trast, who are here looked upon as the owners, and the re- 

other per- ceipt of the purchase money by them, upon the strength of - 

sonalty which the purchaser calls on the trustee for the legal title. 
Of course nothing remains but for the trustee to convey, as 
asked. The plaintiff is therefore entitled to be restored to 
the possession; and there must be the usual decree for a con- 
veyance, to be approved by the Master, and for an account 
of the rents and profits, and of the costs adjudged to the pres- 
ent defendant as lessor of the plaintiff in the suit at law; and 
the defendant must pay the costs of this suit. 


Per Curtram. Decree for the plaintiff accordingly. 


DANIEL SHAW, Guardian of PENELOPE GREEN, a lunatic ty, 
JAMES BURNEY, JAMES LAWSON & WILIE THOMPSON. 


A suit in equity to recover what belongs to a lunatic, may be brought 
either in the name of the guardian or committee, or in the name of the 
lunatic by his guardian or committee. 

Where A. delivered to B., but without endorsing it, a bond for six hun- 
dred dollars, upon the contract of B. to support her during her life, 
and educate her son, and A. remained but three months in B’s fami- 
ly, when, from disagreement with B’s wife, A. left the family, appa- 
rently with B’s consent, and B. never afterwards contributed to the 
support of A., nor to the education of her son; held that B. could not, 
in conscience, claim to be a bona fide purchaser of the bond, for a valu- 
able consideration; and he was therefore decreed to surrender the 
bond, or account for its value to the guardian of A., who had been 
subsequently declared a lunatic. 


This was a bill filed in Bladen Court of Equity, in the 
name of Daniel Shaw, as guardian of Penelope Green, a 
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lunatic, against the defendants, praying to have a certain Dec. 1840 
bond delivered up to the plaintiff, or that the defendants may Shaw 
account to the piaintiff for the principal and interest. The Guardian, 
defendants answered, depositions were taken, and, at the & 
Fall Term, 1839, of Bladen Court of Equity, the cause was Deny 
set for hearing, aud ordered to be transmitted tothe Supreme et al. 
Court. Upon the pleadings and proofs, the following ap- 
peared to be the case: 
James Burney, one of the defendants, executed a bond for 
six hundred dollars to.Penelope Green, of whom the plain- 
tiff is guardian. Wilie Thompson, her son in law, one of 
the defendants, agreed, with the approbation of her father 
and bruther, to board and maintain her during life, and edu- 
cate her infant son, for the said bond. She placed the bond 
in the possessio& of Thomsom, but did not endorse it. She 
moved to the house of Thompson in March, 1836. In June 
of the same year, she and her daughter, the wife of 'Thomp- 
son, disagreed; the daughter asserting that they could not 
live in the same house together; that she had told her hus- 
band so, before he brought her. ‘Thompson offered to build 
her a house on his land, and supply her with all necessaries; 
but she declined, giving as a reason that there would be no 
peace with her daughter, as long as she was on the land, 
Mrs. Thompson having said frequently that she would leave 
her home, if Mrs. Green remained. Thompson then assisted 
her and her child back to her father’s; but stated to her that 
he would come for her, whenever she was willing to return. 
In June, 1836, she wrote an order to Thompson for the bond 
above mentioned. He admitted he held it, but declined to 
send ittoher. In August, 1836, she, by inquisition, was 
found to be a lunatic, and the plaintiff Shaw was appointed 
her guardian. Thompson was never at any expense or 
trouble with her, or her son, after she left his house. Thomp- 
son admitted to a witness that the high temper of his wife 
was the cause of the disturbance. In June, 1836, when the 
bond was due, and carrying interest, Thompson passed it 
without endorsement to the defendant, James Lawson.— 
There was no proof that any valuable consideration was 
paid for it by him. Lawson let Burney, the obligor, and 
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Dec. 1840 one of the defendants, have the bond, and took from him two 


Shaw ~ promissory notes to its amount. These notes are now held 


Guardian by Lawson, and remain unpaid, and Burney has destroyed 
= the bond. 
Burney No counsel for the plaintiff. 
—_— Strange for the defendants. 


Danret, Judge. First a motion is made by defendants 
to dismiss the bill, because it is brought in the name of “ Dan- 
iel Shaw, guardian of Penelope Green, &c.” when it should 
have been brought in the name of the lunatic, by Shaw, as 
her committee. Actions at law, in behalf of lunatics, can be 
brought in no other name than theirs; they must not be 
brought in the name of the committee. Stock on non com- 
pos mentis 33. Cocks vs. Darson, Hob. 215. Nay. 27. 
Pop. 141. And they appear by guardian or attorney, ac- 
cording as they are within age or not. Jbid. But, in Equi- 
ty, this incapacity to sue or defend, is more considerable.— 
In this court, after an inquisition has taken place, and a com- 
mittee has been appointed, the joinder of the name of the 
lunatic, though usual, is merely a formality. Stock 33.— 
Wyatt’s Pr. Reg. 272. Ridler vs. Ridler, 1 Eq. Ca. Ab. 279. 
Ortley vs. Messere, 7 Johns, Ch. R. 139. Calvert on Par- 
ties, 303. In England, the practice is to bring the bill in 
the name of the committee, as is done in the present case. 
Kither way will be good. The motion is therefore over- 


ruled. 

Secondly, as to the merits of the case. Mrs. Green had the 
legal title to the bond. She never endorsed it; and that le- 
gal title still continues in her as to the money due on the 
bond. Thompson contends that he is the assignee of the 
bond in equity. If he had purchased the bond bowa fide, 
and for a valuable consideration, this Court would protect 
his purchase. 2 Vern. 595, 1 Mad. Ch. Pr. 545. But it 
seems to us, that it would be against conscience for him to 
insist on retaining six hundred dollars and interest, for the 
three months’ board of Mrs. Green and her son. He says, 
that he has always been ready, able and willing to comply 
with his part of the agreement. From the evidence, Thomp- 
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son could not have completely and faithfully complied with Dec. 1840 
his part of the agreement, without much domestic unhappi-~ 2 
ness. In what kind of peace or comfort could Mrs. Green Guat 
have lived at his hous:? It seems to us, from the whole ~ 
case, that there was a tacit understanding among the parties, sees 
that if Mrs. Green did not wish again to return to the house et al. 
of Thompson, that the contract should be considered as re- 

scinded; for Thompson has never since put himself to any 

trouble concerning the board of Mrs. Green, or the educa- 

tion of her son. When she sent for tke bond, he did not set 

up any title to it, but seemed reluctant tosend it. We think 

that Thompson cannot, in good conscience, ask this Court to 

declare that he is a bona fide purchaser of the bond for a val- 

uable consideration. As Thompson has not established a ti- 

tle as equitable assignee of the bond, Lawson, of course, has 

no claim in law or equity. Burney admits that he gave the 

bond, and that he has paid but a very small portion of it. 

We are of the opinion that, after a just allowance shall have 

been made for the board of Mrs. Green and her son, whilst 


they remained with Thompson, the plaintiff is entitled to a 
decree for the residue of the principal and interest due on the 
bond; and it must be referred to the Master to enquire as to 
a proper allowance; and also, after deducting the sum that 
may be allowed, to state the balance due for the money men- 
tioned in the said bond. 


Per Curiam. Decree accordingly. 
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Dec. 1840 LUCY GRIFFIN vs. JAMES PLEASANT, Admn’r. of WILLIAM 
— = PLEASANT, & als. 


Where there are several co-defendants in Equity, who have a common 
interest, the declaration of one of them is evidence against the others: 

Where the allegations in the plaintiffs bill, denied by the defendants, are 
not so supported by the proofs that the Court can decree in favor of the 
plaintiff, yet if the defendants appear not to have been full and candid 
in their answers, but to have suppressed some facts which they feared 
might operate in the plaintiff’s favor, the bill will be dismissed without 
costs. 


This was a case transmitted to this Court for trial, from 
Caswell Court of Equity. The allegations of both parties, 
and the proofs, are fully stated in the opinion of the Court. 

Norwood for the plaintiff. 

J. T. Morehead for the defendants. 


Gaston, Judge. This bill was filed on the 11th of April, 
1837, in the Court of Equity for the County of Caswell, by 
Lucy Griffin, against James Pleasant, the administrator with 


the will annexed of William Pleasant, the elder, John Pleas- 
ant, Dolly Pleasant, and others, the next of kin of the said 
William. The plaintiff charges, in her bill, that in the year 
1811, a boy slave was born, the property of the said William, 
to which was given the name of Wesley; and this boy was, 
by the said William, and under a parol gift, put into the pos- 
session of the plaintiff, the daughter of the said William, and 
then the wife of William Griffin; that in the year 1817, her 
husband removed with his family from the County of Cas- 
well to the County of Rockingham, carrying with him the 
said negro boy; that it being feared that the said boy might 
be seized for her husband’s debts, he was, by the agreement 
of the plaintiff and her brother John, one of the defendants, 
carried back to her father’s, in Caswell county; and that soon 
thereafter, her father executed and delivered to her said broth- 
er John, adeed of gift or bill of sale of the said boy, or other 
sufficient instrument to pass title, the precise nature whereof 
she knows not, whereby the said boy was conveyed, either 
directly to her, or to the said John, as a trustee for her sole 
and separate use; that her sister Dolly, one of the defendants, 
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was a subscribing witness to the said instrument; and that Dee. 1840 
the said instrument was deposited by the said John, after its Gia 
delivery, in his chest, at his father’s house, where he and all — 
the other defendants, who were then unmarried, resided. oe 
The bill further sets forth that the plaintiff's husband after- ; 
wards died; and that subsequently, in the year 1836, her said 

father died, having previously made a last will and testa- 

ment, which, since his death, was duly admitted to probate; 

and, the executor therein named being dead, administration 

with the will annexed was granted to her brother, the de- 
fendant, James. The plaintiff further charges, that on the 

20th of September, 1836, since the death of the testator, the 
defendant John executed unto her a deed, wherein he recites 

that a deed had been made by his father, transferring to him 

the said slave in trust for the plaintiff, and whereby the said 

John conveys unto her the said slave, and all his the said 
John’s interest therein. The plaintiff then complains that 
subsequently to this conveyance, and while she was in the 

quiet possession of Wesley, the defendants, James and Wil- 

liam, tortiously took him from her, under pretence that she 

had no title; and shews that thereupon she instituted her ac- 

tion of replevin against them, in the Superior Court of Law 

of Caswell county, by a writ returnable to the last term of 

said Court; that the said James and Wiliiam, upon the said 

writ being executed, delivered to the sheriff their bond, with 
surety, payable to the plaintiff, conditioned as the law directs — 

for the performance of the final judgment in the said action; 

and thereupon were permitted to retain, and yet do retain, the 

said slave. The plaintiff charges that she has applied to the 

said John, and to the other defendants, who resided with her 

father at his death, for the deed so executed by her father to 

the said John, to deliver the same to her, in order that it 

might be perfected by registration; but that, on various pre- 

tences, they have refused and declined to comply with this 
application; that the said John, admitting that the deed was 

so delivered to, and deposited by, him, declares that it has 

been lost or taken from his chest, without his knowledge; 

and that he knows not where it is; that the said Dolly admits 

that it was delivered to the said John, and attested by her as 
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Dec. 18404 witness; that the defendant, William, has offered $500 to 


Griffin 


Vv 


~ her daughter, Martha Griffin, to get the said deed and deliv- 


er it to him; and she further charges that some of the said de- 


—— fendants, all of whom are interested in depriving her of this 


muniment of her title, either now have the deed, and fraudu- 
lently withhold it from her, or have voluntariiy destroyed it, 

to prevent its registration, and thereby destroy her title. The 
prayer of the bill is, that all the defendants shall answer to 
the matters charged; that they may be compelled to produce 
before the Court, and deliver to the plaintiff, the said deed, if 
yet in existence, or if the same has been destroyed, that the 
defendant James, the administrator as aforesaid, may be de- 
creed to execute a conveyance of the title to her; and for such 
other relief as the nature of her case requires, 

All the defendants, except John Rascoe, and his wife Mar- 
tha, and Martha Vaughan, who reside beyond the limits of 
the State, have answered the bill. As to these non-resident 
defendants, the bill has been taken pro confesso. 

The defendant Juhn declares, in his answer, that no deed 
or bill of sale, or other instrument for the conveyance of title 
to him or to the plaintiff of the boy Wesley, was ever execu. 
ted by the deceased, to his knowledge or belief; nor does he 
know or believe that a parol gift was made to the plaintiff, as 
by her charged. He states that the boy was permitted by his 
father to stay with William Griffin and his wife, and went 
with them when they removed to Rockingham; that after this 
removal, this defendant’s father understood that the boy was 
levied upon under execution for Griffin’s debts, and procured 
the said John to go to Rockingham, in order to release the 
boy from this levy, and bring him back to him, this defend- 
ant’s father; tha. on that occasion, his said father executed 
an instrument to the said John, the precise purport of which 
he cannot recollect, but which he knows was intended to be 
a mere warrant or authority to the said John, in behalf of his 
father, to claim and take possession of the boy, and bring him 
back to the defendant’s father; and that, in pursuance of this 
authority, he went to Rockingham, found the boy Wesley in 
the possession of an officer, and producing his authority, de. 
manded the boy; but the officer refused to surrender him, un- 
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til the execution was satisfied; that this was done, and the Dec. 1844 
boy brought back to Caswell, and delivered to his father, who “Coe 


repaid to him the money so advanced, and continued in the 
possession of the boy ever afterwards, until his death, notori- 
ously claiming and holding the boy as his absolute property. 
He states that the instrument which he carried to Rocking- 
ham, was the only one ever executed to him by his father, in 
relation to the said negro; that to the best of his recollection 
and belief, the name of his sister, the plaintiff, was not there- 
in mentioned; that the said instrument, after his return, was 
probably, as he supposes, deposited in his chest, but that what 
has become of it, or where it is, he is utterly ignorant, for 
that he paid no attention to the preservation or custody of it, 
since his return, not deeming it a paper of any value. 

This defendant admits that he did, at the request of the 
plaintiff, execute an instrument, which she brought to him, 
and which she represented had been written “to stand a- 
gainst a bill of sale said to be lost;” that he was told that his 
attaching his signature thereto could not subject him to any 
cost or trouble; that he was unable to make out distinctly, be- 
ing a very indifferent scholar, the contents of the paper; that 
it was not read over by any person present; and that, if this 
instrument speaks of any paper executed to him by his fath- 
er, different from that set forth in his answer, it does not 
speak the truth, and his signature thereto has been obtained 
by imposition. 

The defendant, Dolly Pleasant, states in her answer, that 
she never witnessed but one instrument of writing executed 
by her father; that this was done when her brother John was 
about going to Rockingham to reclaim the boy Wesley; that 
she does not know, nor ever did know, the contents of it; but 
that when she attested it, she was told by the parties that it 
was an instrument to authorize John to bring home the boy; 
and that she has no reason to believe, nor does she believe, 
that her sister’s name was mentioned in the instrument. 

The defendants, James and William, say, that after the 
death of their father, the boy Wesley ran away; that they 
found him in the employment of one William Warren; took 
him home, and now claim him as part of their father’s es- 
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Dec. 1840 tate. ‘The defendant, William, admits that after he heard 
Griffin that the plaintiff set up title to the slave, he was solicitous to 
y know under what instrument such title was set up; and, in 
P mr’ order to find it out, if he could, jocosely proposed to Martha 
™ Griffin, the plaintiff’s daughter, not to give her $500, if she 
would deliver the bill of sale to him, but to get it from her 
mother, and they would go halves in the negro. He adds 
that it is absurd to suppose that he could, in earnest, have 
made such a proposition as that stated in the bill, as he is 
personally interested in only the one eleventh undivided part 

of said slave. 

All the defendants severally swear that they do not know 
what became of the instrument, whatever it might be, which 
was executed unto John Pleasant; say that they suppose it 
must have been long since lost, as not being deemed of val- 
ue; deny that any of them have it, or have intentionally de- 
stroyed it; state that their father lived twenty years after its 
execution; that during all that time the plaintiff never set 
up any title to the negro, nor asked for any conveyance of 
the title from their father; that he during all that time claim- 
ed, held and possessed the negro as his own; that he occa- 
sionally lent the use of the negro to his other children as 
they needed it, and that the negro was in his possession up 
to the day of his death. ‘They deny any gift or conveyance 
from their father to the plaintiff by parol or otherwise. 

To these answers, a general replication was entered, and 
the parties having completed their preofs, removed the cause 
by consent to this court for a hearing—where it has been 
heard accordingly, 

The case made by the bill is not a plain case for relief. 
The gravamen of it is, that the defendants have withhold- 
en or destroyed a deed, whereby the negro Wesley was con- 
veyed either directly to the plaintiff, then the wife of Wil- 
liam Griffin, or to the defendant John, in trust, for her sole 
and separate use. If a deed of the former character were 
made, then the entire legal interest passed thereby to the 
plaintiff’s husband, and she has no right to require the sur- 
render of the deed; or, if it be destroyed, a conveyance of 
the title to her. Butif we are to understand the bill as 
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charging that a conveyance of the negro was made to the Dec. 1840 
defendant John, in trust for the plaintiff as though she were “Grifin 
a feme sole, it is to be seen whether this chargeisestablished = y 
by proofs. Were the controversy solely between the plain- vrs 
tiff and the defendant John, perhaps we should find less dif- 
ficulty in coming to a conclusion. His deed of the 20th 
September, 1836, has been exhibited. It recites that in the 
lifetime of his father, William Pleasant, Sen., the said Wil- 

liam executed to him a good and lawful right to a negro 

boy Wesley, for the use ard benefit of his sister Lucy, then 

the wife of William Griffin, and declares that, in order to 
carry into execution what he knows and believes was the in- 
tention of his deceased father, he thereby conveys to the said 
Lucy, all the right, title and interest in said boy, conveyed 

to him by his said father. ‘The execution of this instrument 

is proved by both the subscribing witnesses, who testify that 
they were present when the plaintiff asked the defendant 
John to make her a right for the negro man Wesley, which 

her father had conveyed to him for her benefit; that he an- 
swered that if he had known that she wanted such a con- 
veyance, he would have given it to her before; that thereup- 

on she handed to him the instrument, which had been pre- 
viously prepared, and he read and signed it; and that he fur- 

ther said she ought to have the negro, for his father had 
made the right to him, in trust for her benefit, with an un- 
derstanding that he would make a right to her at his death. 

And one of the witnesses adds, that he further said that his 
father had given him the right, in trust for her; that the chest 

in which he kept his papers had been broken open, and that 

he had not seen the writing since. Now, if this testimony 

is to be credited, and we see no reason why it should not be, 

then is the explanation, which he has attempted to give of 

the language of this instrument, exceedingly lame. It may 
indeed be, that he did not carefully examine, nor fully un- 
derstand, all the expressions in the instrument; but he can- 

not pretend that these give a character to the transaction, ma- 
terially different from the account of it, then related by him- 

self, nor that his signature was procured by misrepresenta- 


tion or fraud. 
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Dec. 1840 But he is not the only defendant, and it is not quite clear, 


Griffin 
v 
Pleasant 
et al. 


that his declarations, verbal or written, are any evidence a- 
gainst his co-defendants. ‘The bill does not shew that he has 
any common interest with them. It does not state what tes- 
tamentary disposition of this negro was made by the elder 
William Pleasant, nor is his will exhibited in evidence. 
But we do receive it as evidence, (though not with full con- 
fidence,) because we infer from what the defendant William 
states in his answer about the undivided shares in this ne- 
gro, that he was bequeathed, either by express terms, or by 
general words, to all the testator’s children—or has become 
theirs by reason of his partial intestacy. 

A witness for the plaintiff, John Miles, testifies that, since 
this suit was pending, he heard the defendant John say, 
that Lucy had had the negro in possession, and that, if she 
did not recover, he could, and she should have him; and af- 
terwards heard him say, that “he had a bill of sale, or some 
writing conveying the title, or to go after him.” Nothing 
can shew more clearly the danger of relying too confidently 
on the accuracy, with which witnesses give the tenor of 
casua! conversations, than the depdsition of this witness.— 
Every thing seems to substantiate the allegation of a writing, 
conveying the title of the negro to John, e :cept the few last 
words or “to go after him.” If John said this, it was con- 
sistent with what he has sworn. 

George Smith is introduced by the plaintiff, to testify to a 
conversation which he had with the defendant William, 
when returning with him from the April Term, 1837, of Cas- 
well County Court. In consequence of the accidental omis- 
sion of some very material words in the deposition, we can- 
not be certain that we have collected the meaning of the wit- 
ness. We understand him to say, that, in this conversation, 
William stated, as a fact, that his father, after John’s return 
with the negro trom Rockingham, conveyed the right of the 
negro to John, in trust for the plaintiff; but the deposition will 
also admit of the sense, that he stated that it was alleged 
that his father so conveyed the negro. But we place no re- 
liance on this testimony. Independently of the ambiguity 
of the deposition, the witness is shewn to be unworthy 0 
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credit; and it can scarcely be deemed possible, that, after the Dec. 1840 
Griffin 


defendant William had taken the negro from the plaintiff, 
as part of his father’s estate; after he had been sued for the 
act, had undertaken to justify it by averring that the negro 
was part of this estate, and but a few days before he put in 
the present answer on oath, he should have declared that it 
was not a part of that estate, but belonged to the plaintiff. 
We either misunderstand the witness, or he misunderstood 
or misrepresented the defendant. 

The main reliance of the plaintiff, for the support of her 
case, is on the testimony of Margaret Warren and Martha 
Griffin. The former, without any explanation of the circum- 
stances leading to the conversation, neatly and roundly states 
that, about a year before old Mr. Pleasant died, she heard him 
say, no other person being present, that he had given Johna 
bill of sale of Wesley for Lucy; but what had been done with 
it he did not know. Martha Griffin, who is the plaintiff’s 
daughter, deposes that in July, 1836, very shortly before her 
grandfather’s death, she heard him say, that heintended soon 
to make his will, and then his sons, with whose management 
he seemed dissatisfied, should see how he would dispose of 
his property, remarking that Wesley belonged to her mother, 
for he had, several years before, given John a bill of sale of 
him in trust for her mother’s benefit, conditiong] to make her 
a good title after his death; that she has frequently heard her 
grandfather say, that Wesley belonged to her mother after 
his death; and has frequently heard her uncle John say, 
that he had had a bill ofsale of Wesley, for her mother’s ben- 
efit; that the bill of sale was in his chest; that the lock ot his 
chest was injured; that he did not know whether the bill of 
sale was there, but that he would make search for it; that her 
uncle William, since her grandfathers death, asked her 
whether her mother had found it; and stated that he would 
give her five hundred dollars, which was more than she 
could get from her grandfather's estate; that she has heard 
her aunt Dolly say, that there was a bill of sale, to which she 
was one of the subscribing witnesses, and Brice Collins the 
other; and that if they should take her to the Court House, 
she would swear it was sham-work; and further, that she was 
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Dec. 1840 at her grandfather’s, in 1829, when her uncle James return- 
“Grifin © from the West, and was looking over John’s papers, and 
vy _ he said “ there is abill of sale for Wesley.” 

rr®y Now, upon this testimony, if it were unimpeachable and 
uncontradicted, and unexplained, it would be difficult for 
the plaintiff to get a decree. The bill, in the point of view 
wherein we are now regarding it, charges a conveyance of 
the slave to have been made to John, for the sole and sepa- 
rate use of the plaintiff, then the wife of William Griffin 
—such a conveyance as passed the entire legal interest to 
him, and secured the whole beneficial interest to her, as 
though she were a feme sole; and alleges this to have been 
done by way of consummating or perfecting an invalid gift 
to her by parol theretofore made. Does ¢his testimony shew 
such a gift? Ann Warren’s statement is of a conveyance to 
John, simply in trust for the plaintiff. Even the recital in 
John’s deed to her is of such a conveyance. Now, if this 
were the purport of the deed, its operation would be to vest 
the whole beneficial interest in the late William Griffin. To 
prevent his taking, there must have been terms in the instru- 
ment to exclude him. But the residue of this testimony 
shews, or tends to shew, a conveyance, not immediately in 
trust for the plaintiff, whether exclusive of her husband or 
not, but upon a trust for her after her father’s death. Such 
certainly seems to be the result of Martha Griffin’s represen- 
tation on the subject. This would be a trust variant from 

that stated in the bill. 

But this testimony is neither unimpeached nor uncontra- 
dicted. ‘The witnesses Ann Warren and Martha Griffin, we 
are obliged to say, are shewn to be persons of such tainted 
character, that, if their testimony be not altogether unde- 
serving of credit, it is to be received with much caution. It 
comes in conflict, too, with the answers of at least eight de- 
fendants, who must have been cognizant of such a convey- 
ance, if it had been made, and who nevertheless on oath de- 
ny it. But besides, there were twenty years from the date 
of this pretended conveyance, until the death of the elder 
William Pleasant—and eleven of these after the plaintiff be- 
came a widow, and resided in her father’s neighbourhood— 
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and duriag all this time, he used, enjoyed, and claimed the Dec. 1840 

negro ashis own. ‘The testimony of William Bigelow and "Griffin 

John Vaughan indisputably establishes this. No claim of ¥ 
any title is, in the mean time, set up by the plaintiff. On the a 

Ath of July, 1836, he entered into a negotiation with Bigelow 

for a sale of Wesley; and this was only broken off by his 

death. We hear of no inquiry, in the mean time, after the 

alleged conveyance, or of any interest expressed in relation 

to its preservation, or of any effort to perfect it, by having it 

acknowledged or proved for registration. All this seems to 

us irreconcilable with the supposition of there being a valid 

document of title in the plaintiff to property of such great 

value to one in her straightened circumstances. It seems to 

us a little extraordinary that Brice Collins, who is mentioned 

in Martha Griffin’s deposition as the other subscribing wit- 

ness with Dolly Pleasant to the alleged deed of old Mr 

Pleasant, and who has been brought forward as a witness for 

the plaintiff as to other matters, has not been examined on 

this point. We cannot, with confidence, pronounce how the 

facts were; but, upon the whole, we have come to a conclu- 

sion, which, while it gives some plausibility to the plaintiff’s 

claim, denies to it a sufficient foundation. 'T'wo respectable 

witnesses have testified that the mother of Wesley died soon 

after giving birth to the infant; that the elder Mr. Pleasant of- 

fered the infant to any of his children who would undertake 

to rear it; and that they all declined the offer, except the 

plaintiff, then the wife of William Griffin. Thus Wesley 

came into Griffin’s possession, and by Griffin was carried off 

to Rockingham. In his embarrassments, the boy was seized 

for debt; and his father-in-law, being advised that the title 

was yet in him, sent John to save the property from Griffin’s 

creditors. He no doubt gave John some instrument in wri- 

ting, authorizing him to demand the possession of the negro. 

These transactions, constituting a very important occur- 

rence in the family, were of course known to all its members; 

and it was understood that the object of their father’s inter- 

ference, of their brother John’s mission, and of the instru- 

ment of writing was, to save Wesley for the benefit of their, 

sister. ‘They knew that Wesley was promised to her, and 
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Dec. 1840 regarded him as intended for her, and to be hers, at their 

Grfin  Mther's death. Not long before the old man’s death, it is in 

y proof, by William Miles, a witness of the plaintiff, that he 

Pleasant spoke of getting Mr. Anderson to write his will, and profess- 

— ed a determination thereby to bequeath Wesley to John and 

the plaintiff. ‘The notion that the negro was to be Lucy’s, 

having become connected with the act of the instrument ex- 

ecuted to John, and the old man having died without be- 

queathing the negro as was expected, an effort was then made, 

in support of this vague claim of the plaintiff, to give it a 

stronger character, by converting the instrument into a con- 

veyance in trust for the plaintiff. A little too much zeal in 

some of the witnesses—some inaccuracy of recollection in 

others—and perhaps a wilful distortion of the facts in one or 

more of them—have imparted to the effort the plausibility it 

wears. And even that has derived strength from the want of 

candor in the defendants, who, it appears very plain to us, 

have kept back all that they feared might operate in the 

plaintiff's favour, which they believed could be suppressed 
without committing perjury. 


But whether this view be correct or not, we do not find 
ourselves justified in declaring that the plaintiff has estab- 
lished her case; and therefore, we direct the bill to be dis- 
missed—but we do not give the defendants, or any of them, 
a decree for costs. 


Per Curiam. Decree that the bill be dismissed, 
but without costs to any party. 
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JOHN B. LOVE ws. SALLY BELK et al. 


A. sold to B. (of whom the defendants are heirs) a tract of land for a 
certain consideration, received the consideration, and signed, sealed 
and delivered a deed for the land to B. in fee simple. Before the 
deed was registered or proved, A. and B. rescinded their contract.— 
A. returned to B. the consideration he had received, and B. promised 
to re-deliver the deed to him, but did not do so. A. then sold the land 
to C. (the present plaintiff,) and made him a proper conveyance for it. 
B. dying soon after, his Leirs caused the deed to him to be proved and 
registered, brought a suit, and ejected C. out of his possession. 

Held by the court that A. and B., before the deed was perfected by pro- 
bate and registration, had a right to rescind their contract; and that if, 
after this was done, B. or his heirs caused the deed to be proved and 
registered, it was a fraud upon A. or his subsequent assignee, and 
that the heirs should stand as trustees for such assignee, and be com- 
pelled to convey to him their legal title. 

Held also, that no proof of fraud or imposition on the part of C., the 
assignee, in inducing A., the owner of the land to make the assign- 
ment, could be available to the defendants, the heirs of B., but that 
such proof could only be relevant ina suit between C. the assignee, 
and A. the assignor, or his heirs. 

Held further, that although proof of the rescission of the contract between 
A. and B. had been offered and received in an action of ejectment be- 
tween B, and C., yet that such proof was not properly admissible on 
such trial, at law, as it did not affect the legal title of B., but that in 
this court it was admissible and relevant to shew a trust in B, or his 
heirs; and that therefore the verdict in the ejectment suit was not a 
bar nor an estoppel to the plaintiff in this court. 


This was a bill filed in Macon Court of Equity by the 
plaintiff against the defendants, the widow and heirs at law 
of Darling Belk, dec’d. Answers were filed, replication en- 
tered, and the depositions taken, when, at Fall Term, 1840, 
of the said court, the cause was set for hearing and trans- 
mitted to the Supreme Court. 


Badger and Francis for the plaintiff. 
J. G. Bynum for the defendant. 


Gaston, Judge. An action of ejectment was heretofore 
instituted by the defendants, the heirs of Darling Belk, de- 
ceased, to recover from the plaintiff a tract of land, which 
had been reserved unto the Indian Chief, Yonah, or the 
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Great Bear, in the treaty with the Cherokees of the 27th of 
February, 1819, and which was alleged to have been con- 
veyed by the said Yonah, first to the said Belk, and after- 
wards to the plaintiff. In this action there was a judgment 
rendered in the Superior Court against Love, (the plaintiff 
in this bill,) who appealed therefrom to this court, and here, 
at December Term, 1834, the judgment of the Superior 
Court was affirmed. The possession having been surren- 
dered in pursuance of this judgment, and an action of tres- 
pass for the mesne profits having been brought, Love, on the 
13th of October, 1835, filed this bill against the heirs, and 
against Sally Belk, the widow of the said Darling Belk, 
in which he prays that the plaintiffs in the said action for 
the mesne profits may be perpetually enjoined from the pros- 
ecution thereof; that the conveyance from Yonah, under 
which the heirs of Darling Belk set up title to the land, may 
be cancelled and annulled; that the defendants may be de- 
clared trustees in regard to the said land for the Plaintiff, 
and may be decreed to convey to him all the right and title 
which they claim, or can claim, under the said conveyance 
of Yonah; and that they be decreed to refund to the plain- 
tiff the costs incurred by him in the prosecution of the suit 
atlaw. The bill charges that the plaintiff purchased of the 
said Yonah part of said tract, on or about the 25th of No- 
vember, 1822, and the residue thereof, on or about the 8th 
of September, 1824; at which times respectively, the said 
Yonah duly executed conveyances therefor, which have 
been proved and registered according to law. The plaintiff 
admits, that antecedently to either of his purchases, and, as 
he believes, on or about the first of November, 1819, the 
said Yonah sold to Darling Belk the whole of his reserva- 
tion, and executed a conveyance therefor; but the plaintiff 
charges that afterwards it was fully agreed between the said 
Belk and Yonah, that the sale aforesaid should be rescinded, 
and the parties restored to their respective rights; that Yo- 
nah should refund whatever had been received, on account 
of the said Belk’s purchase, and that Belk should surrender 
to Yonah the deed so by him executed, and which had not 
been registered, nor proved for registration; and avers that, 
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in pursuance of said agreement, Yonah did refund all of the Dec. 1840 
purchase money; but Belk fraudulently imposed upon Yo-~ eis 
nah, by delivering to Yonah another paper, as and forthe y 
deed which he had engaged to surrender; and that thé said Belk et al. 
Belk died in the month of November, 1820, without having 
surrendered the deed. 

The plaintiff charges that after the death of Darling Belk, 
the deed aforesaid was, in the presence of Alfred Brown, the 
administrator of said Belk, and whose name was subscribed 
as the attesting witness to the execution of said deed, brought 
by Sally Belk, the widow of the said Darling, and by her 
exhibited to Robert Love, the Clerk of the County Court; and 
that she then stated that the contract of sale between her hus- 
band and the Big Bear had been rescinded; but that her hus- 
band, without the Big Bear’s knowledge, had kept the deed; 
and she then proposed to the said Robert to give him one 
half of the land, if he would assist her in getting it under the 
deed. The plaintiff also charges that the said Sally made 
similar statements and proposals to other persons; and after- 
wards, with a full knowledge that the contract of sale be- 
tween Yonah and her husband had been rescinded, and that 
the said deed ought to have been surrendered, and that her 
said husband had cheated Yonah by a pretended surrender 
of it, caused the said deed to be proved and registered as a 
valid and subsisting deed. The plaintiff alleges positively 
that Darling Belk, as late as the 8th of November, 1820, 
which was but a very few days before his death, declared to 
him, and acknowledged to others, that the sale to the said 
Belk had been rescinded; and charges that, in consequence 
of the knowledge thus communicated, as well as otherwise 
acquired, he purchased from the said Yonah, with full assu- 
rance that the said Yonah was the undoubted proprietor of 
the land. The heirs of Belk, being then infants, answered 
by their guardian, Joseph Welch. In this answer they aver 
that the allegations contained in the bill relative to the alleg- 
ed fraud of their father, in not surrendering the deed, which 
he had obtained from Yonah, but surrendering another paper 
as and for said deed, which it is falsely alleged he engaged to 
surrender, were urged by the plaintiff, on the trial of the ac- 
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Dec. 1840 tion of ejectment, and after a laborious and patient investiga- 
Love "on, were found to be untrue. They declare that, in the 
vy summer of the year 1819, their father contracted with Yonah 
Belk et al, for thie purchase of his reservation, and agreed to give him 
therefor two hundred dollars, and to maintain him during his 

life upon the land, that the two hundred dollars were paid to 
Yonah in two horses; that Yonah executed a bond to make 

title for the land, and their father procured a deed to be 
drawn therefor by the late Felix Walker; that before this 

deed was executed, their father, having heard that Yonah 

could not, by law, convey his interest in the reservation, and 
having communicated this information to Yonah, he and the 

said Yonah did, in the month of September, 1819, rescind 

the sale; their father surrendered the bond for title which had 

been given as aforesaid; and Yonah returned the horses re- 
ceived in payment; that afterwards their father had a con- 
versation with Felix Walker, who informed him that the 

treaty gave Yonah a complete title to the land included 
within his reservation, and that Yonah had the right in law 

to conyey it; that in consequence of this information, on the 

Ist of November, 1820, their father made a purchase a se- 

cond time from Yonah, upon the same terms as before—paid 

the two hundred dollars, partly in money and partly in store 

goods; and Yonah thereupon executed the deed, which had 

been prepared by Walker, and which had been in Belk’s pos- 
session up to that time. ‘They represent that the deed pur- 

ports to have been executed on the Ist of November, 1819, 

but it was actually executed Ist of November, 1820; and that 

the cause of this error is because Mr. Walker, wken he pre- 

pared the instrument, inserted the date of the year in which 

it was expected that the deed would be executed, but left 
blanks for the insertion of the day and the month; and that, 

at the time of the actual execution, these blanks were filled, 

but the date of the year, 1819, was left unaltered; and they 

allege that the deed was actually executed on the Ist of No- 
vember, 1820, at the house of their father, in the presence of 

their mother, Sally Belk, of Alfred Brown, who attested the 

same, and of Nicey Brown, the wife of the said Alfred. They 

deny explicitly the charge that their father delivered to Yo- 
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nah, as and for this deed, any other paper; but say that, after Dec. 1840 
the rescission of the first contract, he returned to Yonah the eet 
bond to make title, as it was his duty to do; and declare that = y 
the second contract, as evidenced by the deed made 1st No- Belk et al. 
vember, 1820, never was rescinded nor intended to be re- 
scinded between the parties; but that, on the contrary, a very 
few days after its execution, and when their father, under his 
said purchase, was about to take possession of the said land, 
and had actually procured assistance to erect a house there- 
on, he was kicked by a horse, and died next day of the inju- 
ry thereby inflicted. They farther state that, after the death 
of their father, Alfred Brown, who administered on his es- 
tate, carried the said deed to Robert Love, the father of the 
plaintiff, and Clerk of the County Court, for the purpose of 
having the same proved; that the said Robert informed Brown 
that the deed was invalid, for that Yonah could not sell his 
reservation, but nevertheless proposed that he, Love, would 
take the deed to Buncombe Superior Court, and consult the 
lawyers there respecting it; that the deed was therefore left 
in the hands of Robert Love; that said Love afterwards in- 
formed Brown that he had been advised by Mr. Wilson, a 
lawyer of reputation, that the deed was of no account; and 
advised Brown to recant the bargain with Yonah, and en- 
deavor to get back the property paid by his intestate for the 
land; that Brown and Yonah, the deed being still in Robert 
Love’s possession, did make a verbal agreement to annul or 
rescind the sale; and Brown procured from Yonah thirty-five 
or forty bushels of corn in part for the price so received by Yo- 
nah, but was never able to get any thing more; that some 
time afterwards, Brown was informed that he had no author- 
ity to rescind the sale, and that he had acted improperly in 
undertaking so to do, and in consequence thereof applied to 
said Robert Love for the deed; that the restoration thereof was 
for a long time delayed and refused, under various pretences, 
which the defendants allege to be false; but that finally, af- 
ter an action of detinue had been brought therefor in behalf 
of these defendants, the same was given up to their guardian, 
who caused it to be registered. 

These defendants do not admit that the plaintiff paid Yo- 
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Love nah any consideration for the bond, and charge that, when 
Belk et aj, he contracted with and took his deeds from Yonah therefor, 
he had perfect knowledge of the existence of the deed to their 
father, and had seen it, while in possession of his father. They 
deny absolutely the charge that their father, at any time after 
the Ist of November, 1820, ever told the plaintiff, or any oth- 
er person, that the contract of sale was rescinded, although 
they admit that he may have so declared, antecedently to that 
day, and in reference to the first contract, which had in truth 
been rescinded; and further deny that their mother and co- 
defendant, Sally Belk, ever made the declarations which in 
the bill are charged to have been made to Robert Love in re- 
lation to the rescinding of the contract and retention of the 
deed by her husband. 

They also insist that the plaintiff procured the deeds un- 
der which he sets up claim to the land in dispute to be ex- 
ecuted by Yonah or the Big Bear, by fraud; for that he caus- 
ed the said Yonah to be made drunk, and, while in that situ- 
ation, obtained from him the said deeds, without any ade- 
quate consideration; the plaintiff at the same time perfectly 
knowing that the said Yonah had fairly sold and conveyed 
the land to their father; and that the contract of sale, evi- 
denced by said conveyance, had not been rescinded or re- 
leased. They also insist that the judgment rendered in the 
suit at law is a bar to the relief sought by this bill, because 
every ground now insisted on as furnishing a claim for such 
relief was urged by the plaintiff, and attempted to be proved 
on the trial of the issue in that suit, and was conclusively 
determined against the plaintiff. The defendant Sally Belk 
answers separately, and states that she is the widow and 
relict of Darling Belk; and was personally privy to, and cog- 
nizant of, the transactions between Yonah and her husband, 
in relation to their dealings with respect to the land, which 
is the subject matter of this controversy. In express terms 
she sets forth the contract of sale made between them about 
the last of June, or Ist of July, 1819, the delivery of the 
horses by Belk in payment of the consideration; the execu- 
tion by Yonah of a bond to make title;]the rescinding of 
that contract on or about the 1st of September, 1819, in con- 
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sequence of erroneous information that Yonah could not Dee. 1840 
convey; the receiving of mote correct information on that 77 
point, from Felix Walker, afterwards, who had prepared the * y 
deed of conveyance before the rescinding of the contract; the Belk et al. 
making of a new or second contract, on or about the Ist of 
November, 1820; the execution thereupon, by Yonah, of the 

deed of conveyance previously so prepared, which was done 

in her presence, and attested by Alfred Brown, all fully cor- 
responding with the allegations as hereinbefore stated in the 
answer of her co-defendants. This defendant says that she 
knows that, between the Ist of September, 1819, when the 

first contract was rescinded, and the Ist of November, 1820, 
when the second was made and the convéyance executed, 
Yonah returned to her husband the two horses, and some 
other things, (whether all or not she is ignorant,) which he 

had received as a payment for the land; that, upon the day 

the second contract was made and consummated, no horses 
were received by Yonah, who declared that he did not want 
horses, for that he could not keep them out of his corn; that 
Yonah was paid partly in cash and partly in goods, that is 

to say, blankets, a big coat, pantaloons, homespun, shawls, 

and various other articles; that her husband, on Monday, and 

as she believes, the 17th of the same month, while preparing 

to start with Alfred Brown and seven Indians, for the pur- 
pose of building a house for himself and family, on the land 

so bought by, and conveyed to him, was accidentally kicked 

by a horse, and died of the wound on the next day; that she 

is certain that, from the time of the execution of the convey- 
ance by Yonah, until this fatal accident occurred, her hus- 
band and Alfred Brown were constantly at home, and busily 
engaged in pulling each other’s corn; that the plaintiff did not 
come there during that time; and that her husband did not 
have, and could not. have had, with the plaintiff, the conver- 
sation which the bill charges to have taken place, on the 8th 

of November, 1820; that her husband’s residence was among 

the Indians; and that a door only separated the partition be- 
tween her room and the store room, where he was doing bu- 
siness, when not actually engaged in pulling corn, as before 
stated; and that she is satisfied that her husband never did, 
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and therefore denies that he ever did, inform the plaintiff, or 
any other person, after the said Ist of November, that the sale 
was rescinded. The defendant further denies that she 
brought the deed of conveyance to Robert Love, or exhibited 
it to him, or made any communication to him of any sort re- 
specting it, or made to him, or any person whatever, the pro- 
posals falsely charged in the bill; and denies that she ever 
had the said deed in her possession. The defendant further 
insists that the plaintiff imposed upon Yonah in getting deeds 
of conveyance from him, who was made drunk by the said 
plaintiff, and being ignorant of the English language, and 
the witnesses to these deeds not being able to explain the con- 
tents thereof to him, was easily cheated therein. She also 
refers to and adopts the answer of her co-defendants, and in- 
sists on all the matters of defenee therein set up and relied 
upon. 

Upon the coming in of these answers, the injunction, 
which had issued when the bill was filed, was, upon motion 
of the counsel for the defendants, dissolved; and thereupon 
the plaintiff prayed and had leave to hold over his bill as an 
original, and a general replication was put in to the answers. 
Commissions thereupon issued to both parties, and their 
proofs having been completed, the cause was set down for 
hearing, and transmitted to this Court to be heard. 

The first deed exhibited by the plaintiff purports to convey 
all that part of Yonah’s reservation which lies on the north 
east side of the Tuckaseegee River, estimated to contain 400 
acres, in consideration of the sum of three hundred dollars 
thereby acknowledged to be paid, is dated 25th of Novem- 
ber, 1822, attested by Daniel Bryson, Thomas Rogers and 
Thomas Watson, was proved in Court by Thomas Rogers, 
at the June Term, 1823, and registered on the 19th of Feb- 
ruary, 1824. 'The second deed purports, in consideration of 
the further sum of two hundred and fifty dollars, thereby ac- 
knowledged to be received, to convey to the plaintiff the res- 
idue of said reservation, is dated the Sth of September, 1824, 
is attested by W. Reid, Robert Shipp and James R. Love— 
was proved at March Term, 1826, by the said Shipp and 
Love—and was registered on the 25th of April, 1826. ‘The 
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instrument, which the pleadings on both sides represent as a Dec. 1840 
deed of conveyance from Yonah to Darling Belk, and which — 
is exhibited as such by the defendants, appears on its face to 8 =—_y 
have been executed on the first of November, 1819—is at- Belk et al. 
tested by Alfred Brown—was proved by him at the April 
Term, 1827—and was registered on the 8th of May thereaf- 
#er—and purports to convey to the said Belk all of Yonah’s 
reservation, for the sum of two hundred dollars. 
It is not questioned, nor can it be questioned, but that the 

case stated by the bill is one which entitles the plaintiff to 

the interposition of this court. If, after the execution ot the 
alleged conveyance from Yonah to Belk, but before the so- 
lemnities of probate and registration had been complied with, 

so as to give the deed full legal operation, the contract of sale 

was rescinded, the consideration repaid, or agreed to be re- 

paid by the vendor, and a distinct engagement made by the 
vendee to surrender the deed for cancellation, the vendor, 
whose legal title was not yet completely divested, remained 

the owner of the lands, and had full right to sell and con- 

vey. the same to another. The withholding of the deed— 

the surrendér of another paper as and for the deed—and the 
subsequent probate and registration so as to impart operation 

to the deed from the time of its execution, and thereby de- 
stroy the title at law of the purchaser from the vendor, after 

the rescinding of the contract—make out a clear case of 
fraud, peculiarly fit for the jurisdiction of a Court of Equity, 

and calling for all the redress which such a court can afford. 

The execution of the deeds by Yonah ‘to the plaintiff, is 

not put in issue by the pleadings. The answers fully admit 

that fact, but insist that an imposition or fraud was practised 

on Yonah by the plaintiff; in procuring the deeds. The an- 
swer of Sally Belk does not state in what the fraud consist- 

ed, further than it alleges that the plaintiff made him drunk, 

and thereby was enabled to practice upon his ignorance with 
greater facility; but the answer of her eo-defendants is more 
specific in charging that the plaintiff gave a very inadequate 
consideration for the land, the subject matter of the convey- 
ances. We are of opinion that this objection, however well 
founded it may be in fact, is one which it is not competent 
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for the defendants to take, and the truth of which it is there- 
fore unnecessary for us to consider. The plaintiff claims, 
as the owner of a tract of land formerly belonging to Yonah, 
that there should be removed out of his way a legal impedi- 
ment to the assertion of his title therein, and to his enjoy- 
ment thereof, interposed through the bad faith of Belk, and 
of the defendants claiming through Belk. It is necessary@ 
for him to shew that he has acquired Yonah’s estate in that 
land, and this he does shew by the exhibition of a convey- 
ance, operative in law to pass that estate, and authenticated 
by the solemnities required by law to give it effect. If, in- 
deed, such conveyance were obtained, as the defendants al- 
lege the deeds of the plaintiff were obtained, for an inade- 
quate consideration, from an ignorant Indian, at a moment 
when his feeble judgment was rendered yet more feeble by 
intoxication purposely induced, certainly the court would 
withhold its aid from the perpetrator of the fraud, seeking 
assistance against his victim or those coming in under him; 
nay, would be ready to render to the person injured or his 
representatives, every relief in their power against the fraud, 
or the consequences of it. But Yonah is dead, and Yonah’s 
heirs, if he have any, are not before the court, and need not 
be before the court, because they have no interest in the pre- 
sent controversy, and cannot be prejudiced or benefitted by 
any decree made therein. If Yonah was not fairly treated 
in his dealings with the plaintiff, until those who may have 
succeeded to his rights choose to complain thereof, and claim 
to have his conveyances to the plaintiff set aside, because of 
such imposition, they must stand, and, consequently, as a- 
gainst all other persons, must have the operation which pro- 
perly belongs to them. It is frequently said indeed, that a 
Court of Equity will not be quickened into action by, nor 
extend relief to, volunteers or persons claiming as purcha- 
sers, for an inadequate price. But this doctrine, in its full 
extent, applies only to cases where the aid of such acourtis 
invoked to create a trust or equity as resting in contract, or 
arising from an imperfect conveyance, and not where its 
protection is demanded for trusts or equities originally well 
constituted, and which have been assignd by a complete in- 
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strument effectual to transferthem. Patton vs. Clendenning, Dec. 1840 
3 Mur. 68. Dawson vs. Dawson, 1 Dev. Eq. 93, Ex par--T 
te Page, 18 Ves. 140. The property whichhas passed un- y 
der such a conveyance, must be protected. ‘The owner of it Belk etal. 
can demand protection from any court competent to afford 

it—and every court is bound to yield such protection, ac- 

cording to the nature of its jurisdiction, and the nature of 

the wrongs menaced or committed. No one can be heard to 

say that the property passed, but under such circumstances 

as to place it and its owners in respect of it, out of the pale 

of the law. 

We do not understand the answers as containing an alle- 
gation, that Yonah was incompetent, by reason of drunken- 
ness, to execute the deeds to the plaintiff—or an allegation of 
any fraud in the act of execution. Certainly if such allega- 
tions were intended to be insisted on, they ought to have 
been distinctly stated in the answers. We deem it, however, 
not amiss to add, for the satisfaction of the parties, that if such 
allegations be supposed to be contained in the answers, we 
are clearly of opinion they are not proved. Certainly the 
price was a very inadequate one, but there is no proof that 
Yonah was at all intoxicated at the time of making the 
deeds; and although it is not to be believed that, through 
the medium of the interpreters used, he could be made to 
understand the import of the particular words contained in 
the deeds, the proofs are satisfactory that he knew his bar- 
gain—that the deeds conformed to it—and that he delibe- 
rately executed them, in order to carry that bargain into ef- 
fect. 

It is insisted in the answers, and the objection has been 
pressed at the hearing, that the facts alleged in the bill, as 
constituting the claim of the plaintiff to relief, were all urg- 
éd by the plaintiff on the trial of the issue in the action of 
ejectment; and that by the judgment in that action, it is es- 
tablished that the facts so alleged did not exist. Certainly 
where a matter, proper for investigation in a Court of Law, 
has been there investigated, according to its established rules, 
or where a matter, strictly of legal jurisdiction, and which 
ought to have been urged as a defence in an action at law, 
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Dec. 1840 has not been so brought forward—and there are no circum- 


Love 


v 


stances of fraud or unconscientious advantage, which require 
that the verdict or judgment should be put out of the way, 


Belk et al. Court of Equity will not take it upon itself to re-examine 


what in such action has or ought to have been investigated. 
That court has not jurisdiction to review what was proper- 
ly tried or triable at law. But the matter now sought to be 
investigated, could not have been investigated in the action 
at law, because it constituted no ground of defence in that 
action. ‘The rescinding of the contract between Yonah and 
Belk, after the execution of Yonah’s conveyance; the en- 
gagement of Belk to surrender the deed of conveyance; the 
withholding of that deed; and the delivery of another paper, 
as and for the deed, did not, in law, annul the deed or recon- 
vey the land. These facts, if they existed, constituted a 
gross fraud upon Yonah, and one very proper for the consid- 
eration of a Court of Equity. 

If Belk, or those claiming under Belk, afterwards, in fur- 
ther prosecution of this fraud, caused the deed to be register- 
ed, such registration nevertheless had relation in law to the 
execution of the deed, and thereby communicated to it legal 
operation from the time of its execution. If Yonah had not 
conveyed to Love, and the action of ejectment had been in- 
stituted against him, he could not have set up these matters 
asa defence in that action. The plaintiff, by Yonah’s con- 
veyance, succeeded to Yonah’s estate and Yonah’s rights. 
His title was postponed in law to that derived by Belk under 
Yonah’s prior conveyance; and his claim to have that con- 
veyance put out of the way, is not because that conveyance 
has been cancelled or annu!led, but because in eonscience it 
ought to have been cancelled or annulled, and ought not to 
have been registered. The sole question, therefore, remain- 
ing to be determined is, whether the case stated in the bill be 
established by the proofs. That there was a contract of sale 
between Yonah and Darling Belk, sometime in the year 1819; 
that upon this contract property was transferred by the latter 
to the former, in payment or part payment of the land sold; 
that this contract was subsequently rescinded by the parties; 
and that the consideration so paid was returned by the ven- 
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dor, are facts about which there is no controversy. ‘The sub- Dec. 1840 
stantial issue between the parties is, whether the deed was ex-~ 
ecuted to carry into effect this contract, or to carry intoef- y 
fect a second contract, made about the Ist of November, 1820, Belk et eb. 
and which has not been rescinded. Upon this a vast mass of 
testimony has been taken on both sides; all ot which we have 
deemed it our duty to consider attentively, although we do 
not think it necessary to state it in detail. 

The deed exhibited by the defendants bears date the Ist of 
November, 1819. If that be the date which it ought to bear, 
the issue is necessarily determined against the defendants. 
The language of the deed is also inconsistent with the state 

of things, at the time when defendants allege that the deed 
was executed. The subject matter, whichit purports to con- 
vey, is described as Yonah’s “ reservation of 640 acres, here- 
after to be laid off and run and marked, according to the pro- 
visions of the treaty;” all of which was done, and the certifi- 
cate of survey actually issued, at least as early as May, 1820. 
Strong, however, as is the internal evidence afforded by the 
deed, it certainly is not conclusive. An explanation of this 
discrepancy between the date of the deed and the day of its 
execution, and between the language of the instrument and 
the circumstances at that day, has been given in the answer 
by Sally Belk; and if this explanation be true, it satisfaetori- 
ly accounts for these discrepancies. But, unless there be 
sufficient proof of its truth, the issue must be determined a- 
gainst the defendants. ‘The answer of this defendant avers 
the matters therein stated as of her own knowledge, and be- 
ing responsive to the allegations of the bill in this respect, it 
is to be regarded as strong and direct proof. ‘This proof is 
strengthened by the equally positive testimony of her brother, 
Alfred Brown, and of his wife, Nicey Brown; which testimo- 
ny corresponds with the answer fully and in every particu- 
lar. Nor ought this minute correspondence between the an- 
swer of the defendant and the depositions of these witnesses 
to create any suspicion—or at least any strong suspicion—of 
the truth of the representation. It is not at all unlikely that 
the facts stated, if they did occur, should be known to all of 
them; it was natural, after the controversy had arisen, that 
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Dec. 1840 they should frequently converse with each other respecting 

Tove these facts; and therefore it is not extraordinary that their 

vy statements should be expressed nearly in the same language. 

Belk etal. But, on the other hand, it must be conceded that such exact 

conformity is not a circumstance to repel suspicion of a fab- 

rication, if there be evidence aliunde to excite it. When 

there is a conspiracy to pervert the truth, the conspirators are 

obliged to come to an explicit understanding with each other 

as to the extent of that perversion; and this concert almosé 

necessarily moulds and fashions the very terms and phrases 

employed in carrying the conspiracy into effect. And we are 

obliged to say, in the present case, we see no medium be- 

tween adopting as true the representation made by this de- 

fendant and these witnesses, or rejecting it in dofo as a base 

fabrication. ‘There is no room for honest mistake in any of 

the matters they so positively set forth; and falsus in uno 
Salsus in omnibus. 

Five witnesses at least directly contradict the defendant 

Sally Belk. Holloman Battle testifies that, after the death of 

her husband, she shewed him the deed, and wanted him to 

undertake to get the land by it, and proposed to share the 

gains of the transaction—that he then read the deed, and ob- 

served to her that it was written by Felix Walker, which at 

first she denied, but afterwards admitted—that he commented 

on the language of it, (land “ hereafter to be run out,”) and 

expressed his opinion that she had better burn the deed, for 

that undertaking to set it up would only run her to expense— 

that some days afterwards he asked her how she came by the 

deed, when she informed him that her husband and the Bear 

had made a bargain for the Jand, but had afterwards “rued;” 

that the property given for the land had been returned, and 

her husband was to have given up the papers, but that he 

had kept back the deed, expecting some day or other to hold 

the land by it—and that the witness declared that he would 

not be concerned in attempting to set up the deed, and advis- 

ed her not to attemptit. Jacob Shuler deposes that, after her 

husband’s death, she shewed him the deed; offered to sell it 

to him for $50; admitted that she knew the contract had been 

rescinded; but said that, if any money could be made by the 
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deed, she was determined to make it. Colonel Robert Dec. 1840 
Love declares that, soon after her husband’s death, she~ Sat 
brought the deed to him, and proposed to give him half y 
the land, if he would get it for her under the deed; and Belk etal. 
on being told by him of the general rumour that the sale 
of the land had been rescinded, she admitted that the fact 
was so. David McCay testifies, that after the trial of the 
ejectment suit, she complained that Welch, (the guardian of 
the children,) after gaining the land, was about to keep it for 
himself; and on that occasion declared that her husband, on 
his death-bed, had directed the papers to be given back to the 
Bear, for that they had “rued their bargain;” and said that 
she believed that he died under the impression that this had 
been done. Samuel Sanders gives us an affidavit made by 
her before him, as a magistrate, shortly after this conversa- 
tion, in which she fully repeats this declaration. Not one of 
these witnesses is attempted to be impeached in any manner, 
except that Sanders’s character for veracity is assailed by a 
single witness, Gideon Morris. It is impossible, under these 
circumstances, to place amy reliance upon her or her an- 
swer. 

Alfred Brown’s character for truth is strongly impeached, 
and, according to the majority of the witnesses examined on 
the subject, he is unworthy of credit. Besides minor consid- 
erations, his testimony is materially and directly opposed by 
that of Mark Coleman. This witness testifies that he came 
to the house where Belk died a few moments after his death, 
From the other testimony we collect that this event occur- 
red at his father’s house, in the neighbourhood of his own 
residence, on or about the 22nd day of November, 1820, in 
consequence of an injury received from a horse on the prece- 
ding day. The witness assisted in laying out the corpse, 
and afterwards went with Brown to Belk’s store, to get plank 
for acoffin. They then conversed on the subject of the 
state of the affairs of the deceased, and particularly respect- 
ing his contract with the Big Bear for his land; and Brown 
then told him that the contract was rescinded. He was pres- 
ent afterwards, on the day when Brown and the widow 
started for Court to administer on the estate, when Brown 
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shewed him the deed and the bond—stated that the reason 
for rescinding the sale was, because of the general opinion 
that the Bear could not make a lawful right; and said further, 
that he should carry the papers to Court and take advice up- 
on them. 

There is then a crowd of witnesses, of whom #en at least 
must be taken to be unimpeachable—for no attempt has been 
made to discredit them—who testify positively to Belk’s uni- 
form public declarations, some down to two days, and the 
rest to a week or ten days before his death, that he had re- 
scinded the bargain with the old Bear; that he had not giv- 
en back the deed, but had deceived the old fool, by giving an- 
other paper instead of it; that the old Indian would die be- 
fore long, and then he would see whether he could not hold 
the land under the deed. And in addition to all this, we have 
the testimony of Belk’s mother and sister, Ferribee Belk and 
Rebecca Woodfin, which, it believed, is conclusive. They 
both state, in substance, that the deed was written in their 
presence, before the land was run out, and in watermelon 
time, by Felix Walker; and that in the course of a few 
months thereafter, they heard, from Belk, of its execution. 
This establishes the date of it, 1st November, 1819, to be 
correct. ‘They were both present when Belk died at his fa- 
ther’s house; and they say that, after he had received the fa- 
tal blow, which was to hurry him off to the grave before “ the 
poor old Indian,” and after he felt that death was at hand, 
he gave express directions for surrendering the deed to the 
Bear, and declared that he had no claims to the land. At- 
tempts have been made to discredit these two witnesses, A 
majority of those, however, who have been examined as to 
their credit, express a decided opinion that, from her general 
character, the old woman is worthy of belief; and it is in ev- 
idence, from the sheriff of the county, that when Welch, the 
guardian of her grandchildren, was about to summon her as 
a witness in the suit at law, she then declared substantially 
to him what she now testifies, and on that account was not 
summoned. ' 

The witnesses are about equally divided, as to the credit 
due to Rebecca Woodfin. We would not therefore place great 
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reliance on her testimony—but supported as it is by the ev- Dec. 1840 
idence of her mother, and by Sally Belk’s declaration and af- “pee 
fidavit to the same effect, we cannot reject itasunworthy of =v 
belief. Upon the whole we must say, upon the proofs, that Belk et al. 
the contract of sale between Yonah and Belk was rescinded 
after the execution of the deed conveying the land; and that 
this deed was fraudulently retained, instead of being surren- 
dered, as Belk had engaged should be done. It is quite 
probable, we think—and there is much in Rebecca Wood- 
fin’s deposition, and in those of other witnesses, tending to 
establish the fact—that there were subsequent negotiations 
between the parties with a view to another contract; but 
there is nothing to shew that another contract was finally 
made—much less that the old deed was re-delivered, or was 
regarded as re-delivered, or that any other deed was after- 
wards executed. And we hold that the plaintiff, as the as- 
signee of Yonah, has a right to require that the deed, thus 
fraudulently kept back, and which, by reason of its registra- 
tion, fraudulently obtained, overreaches and defeats Yonah’s 
conveyance to him, should be put out of the way of that con- 
veyance and of his rights thence derived. 

The decree will be that the defendants be declared trus- 
tees of the legal title, which they have or may have in the 
land in question, for the plaintiff, and do forthwith deliver 
the possession thereof to him; that an account shall be taken 
of the rents and profits thereof, and by whom the same were 
or might have been received since the possession was yield- 
ed by the plaintiff, and also of the costs which have been re- 
covered and received from the plaintiff by the defendants, or 
any of them, upon the suits at law; that such of the defend- 
ants as are of age do, by proper conveyance to be settled by 
the Clerk of this Court, release all their estate and interest in 
the land to the plaintiff; and the defendants not of full age 
shall, after attaining the same, and within six months after 
being served with a copy of this decree, convey and release 
in like manner; and that the cause be retained for further di- 
rections upon the coming in of the report. 

Per Curiam. Decree accordingly. 
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Dec. 1840 GEORGE KISSAM os. JOHN EDMONSTON, CHAS. SHIELD 
en and the wife and children of JOHN EDMONDSON, 
issam 


v A debtor, upon being applied to by a bona fide creditor, to secure him 
Edmund- by a deed of trust on his property, refused to secure any part of the 
{eon et al. debt, unless the creditor would transfer one half to a trustee for the 

benefit of the debtor’s wife and children; and that the half so trans- 
ferred should also be secured by such deed. The creditor, though 
reluctantly, consented; the transfer was made, and a deed of trust ex- 
ecuted according to such agreement. Held that this was tantamount 
to a reservation by the debtor himself, of so much of his property for 
the use of his wife and children, and was therefore fraudulent and 
void as against other creditors. 
Whether the trust in favor of the creditor for the one half of the debt 
retained to himself is not also void, because of his being a party to 
euch arrangemement.—Quere? 


This was a bill filed in Halifax Court of Equity, and af- 
ter the answers were put in, depositions taken, and the cause 
set for hearing, the case was transmitted to this court. The 
facts are stated in the opinion ot the court. 

Badger and B. F. Moore for the plaintiff. 


Iredell for the defendants, 




































Rurrin, Chief Justice. In November, 1837, the defend- 
ants, Edmundson and King, as partners in Merchandise, 
were indebted to the present plaintiff in the sum of $1,000, 
and to the defendant Beasley, in the sum of $3,536 23 cts., 
and to sundry other persons in sums which, together, great- 
ly exceeded the whole value of their joint effects, and also of 
the separate effects of the two partners. Beasley, being in- 
formed of their insolvency by Edmundson, and applied to 
by him to take the stock of merchandize in discharge of his 
debt, readily assented todo so. But, when the parties met 
to carry into effect the agreement, Edmundson retracted his 
offer, but proposed, by an assignment to a trustee of sufficient 
properly, to secure to Beasley one half of his debt for Beas- 
ley’s own benefit, if he, Beasley, would agree that the other 
half, which was also secured by the same assignment, should 
be in trust for the separate use of the wife of Edmundson 
and for his children. To this arrangement Beasley at first 
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strenuously objected, and he urged Edmundson to secure to Dec. 1840 




















D him, Beasley, his whole debt. But finding that Edmundson —— 
obstinately persisted in his refusal to secure the debt, orto y 

im secure any part of it, but upon the condition above mention- Edmund. 
he ed, Beasley finally yielded to the proposition of Edmundson. *" * * 
he The parties were then about to secure the whole debt of 

. $3,536 23 cts., in the name of Beasley, as if the same still 

“a belonged to him, and thus leave it to him to account with 

nt Edmundson, or his wife and children, for the one half.— 

or But Edmundson again objected, and required the debt to be 

d divided at once; and to that also Beasley yielded, as the on- 

" ly means of saving any part of his debt. Accordingly, a 

“ new note was executed to Beasley, for the sum of $1,768 12 






cts., and also a note for the like sum of $1,768 12 cts., was 
executed to the defendant, Shield, who was selected by Ed- 
mundson, and agreed to receive and hold the money in trust 
for Edmundson’s wife and children, as stipulated between 
those other parties: but of this trust-nothing appeared in the 
note or subsequent assignment; nor was it disclosed by any 
written instrument. Immediately thereafter, Edmundson 
executed a deed of trust to the defendant, Nichols, for all 
his property, both real and personal, and all debts due to him 
and his interest in the firm, in trust to receive and satisfy in 
‘the first place, a debt of $800, due to one Little; secondly, 
the said debt of $1,768 12 cts., due to Beasley; thirdly, the 
said sum due on the note to Shield; and then sundry sums 
due to other enumerated and classified creditors; among 
whom the plaintiff Kissam is not included. This deed was 
executed by Edmundson and Nichols only, and not by Beas- 
ley or Shield; nor does it appear that any other creditor, 
besides those two, was privy to it. 

Within a short time thereafter, the plaintiff recovered a 
judgment for his debt against King and Edmundson, and 
issued a scire facias, which was returned nulla bona; and 
then the plaintiff filed this bill against Edmundson aud 
King, Nichols, Beasley, Shield, and the wife and children of 
Edmundson, and therein (submitting that the other debts 
mentioned in the deed, except those to Beasley and Shield, 
are true debts, and that the plaintiff is willing they should be 
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Dec. 1840 paid) prays that the deed may be declared fraudulent and 
; ~ void, as against the plaintiff, so far as it purports to secure 


Ki 
v the said two sums to Beasley and Shield, and more especial- 


v 
a ly, in respect to the debt fo Shield, as being substantially a 
” voluntary settlement by Edmundson, an insolvent debtor, 
on his wife and childrén; and that the plaintiff’s judgment 
may be satisfied out of the effects in the hands of Nichols, 
after paying off the debts mentioned in the deed, other than 
those two. 

There is no material difference as to the facts of the case, 
as they appear upon the bill and the answers. But Nichols, 
the trustee, has been examined as a witness upon the an- 
swers; and, upon his deposition, the case is very satisfactori- 
ly made out as above stated. 

If the sum secured to Shield for the benefit of the wife and 
children of Edmundson is, legally, to be regarded as a pro- 
vision made for them by Edmundson himself, it is very cer- 
tain that it cannot be raised out of his property, to the disap- 
pointment of his creditors; and the deed must be deemed in- 
effectual, so far, at the least, as it was intended as a security 

ome for that sum. A conveyance after marriage by a debtor to 
anens after his wife and children, or in trust for them, is unquestionably 
= eee age by fraudulent and void as against prior creditors, and that with- 
hildres or out regard to the amount of the debt, or the circumstances of 
in trust for the party making the conveyance. O’ Daniel v. Crawford, 

— + aw Dev. 197—Read v. Livingston, 3 John. C. C. 481—Jack- 
_— — son v. Seward, 5 Cowen, 67. Much more is that true where 


case of O’- there is an admitted insolvency of the settler, and the assign- 


Da 
wee ting ment includes all his effects. 


Dev. 197, + The only doubt that can be raised on the case is, whether 


*ppreved: this provision for Edmundson’s family be his bounty or that 
of Beasley? Upon that question our opinion is, notwith- 
standing the form into which the transaction was put, that 
it is substantially and essentially a gift from Edmundson to 
his wife and children. 

The objection to that position or conclusion is, that Ed- 
mundson really owed the whole sum to Beasley; and the law 
allows a debtor to prefer one creditor before another; and it 
is not material to the general creditors, whether the money? 











rv we 
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thus actually due, be paid to one person or to another. In Dec. 1840 





other words, the argument is, that it was lawful for Beasly to Kissam 
do what he willed with his own; and, in giving a part of his v 
debt to Shield, or to Edmundson’s family, he did no wrong a 
to the present plaintiff. This mode of presenting the case 
we admit to be plausible; but we think it more specious than 
sound. It is not denied that a creditor may, like a relation 
or any other compassionate person, give out of his debt, or cur or 
any property belonging to him, a bounty to the family of his a deb due 
unfortunate debtor. But then it must be really a gift from pod yooper> 
the creditor, and not from the debtor himself. It is not suffi-;7 "0°08 
cient that the sum secured was altogether a true debt. ~ oe 
that were sufficient, then the deed would be good, though it tamily of 
secured half the debt to the creditor, and the other kalf to the = ; —_ 
debtor, or to a trustee for the debtor. But, certainly, in this be * volun- 
last case the conveyance is fraudulent. Why? Because, as not coerced 
is mentioned in Twine’s case, although the debt be a true ~4 — 
debt, yet if the debtor is to have the benefit of it, or of the wate Ge" 
property conveyed, to secure or satisfy the debt, the convey- ny favor or 
ance is taken, not to have been made for the satisfaction of Pacaat debt- 
the debt, but, in truth and reality, for the ease and favour of & towards 
the debtor. Therefore, the whole isa nullity. It is not iter. 
doubted that a creditor may lawfully be compassionate and 
bountiful to his debtor, by giving up a part of his debt, be- 
fore he receives payment, or, after he has received his debt, 
by applying a part or the whole of it in relief of the necessi- 
ties of his indigent friend. But it must be the act of him who 
was the creditor, and independent of any arrangement be- 
tween the debtor and creditor at the time or as a part of the 
contract to convey property, either as a security or in appa- 
rent payment of the debt. Whatever benefit is secured, ei- 
ther openly or covertly, by such a deed to the maker of it, 
out of the effects conveyed by him, is obviously inconsistent 
with the professed purpose of conveying to satisfy or secure 
the debt to the creditor; and, for that reason, is mala fide 
and void. 

Now, how does the present case differ from that just sup- 
posed, of a provision for the debtor himself? It is said, there 
is an essential difference in this: that in the one case, there 
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Dec. 1840 is an interest reserved to the debtor, and that, at least, is lia- 
"Kissa ~ ble for his debts; and in the other, the property goes, at all 
™ . . . . 

vy __ events, from the debtor, and in discharge of his just debts, be 

Edmund- it payable to whom it may. But it is clear, that a deed in 
gon et al. . P , 

which an interest is secured to the debtor—unless as a mere 

resulting trust—is void in toto under the statute, and not 

merely in regard to that provision in favour of the debtor. 

Riggs v. Munay, 2 John. C. C. 565—Hobart’s Rep. 14; and 

therefore the debtor’s interest under the deed is not the only 

thing subject to his creditors. As to the consideration, that 

in the other case all property is gone from the debtor, it is 

true; but to whom does it go? Why, to the very persons to 

whom every husband and father wishes his property to go— 

to his wife and children. If it had been secured to the debt- 

or, he would have desired ‘it chiefly to enable him to do di- 

rectly what has been done indirectly; namely, provide for 

his family. Admit that Beasley might, of his charity or cap- 

rice, have transferred to his debtor’s family, one half ot his 

debt, and that an assignment to secure the two debts after the 

transfer, is as valid as one to secure the whole to Beasley 

would have been; yet we cannot regard this transaction as a 

donation from Beasley to Mrs. Edmundson and her children. 

It is preposterous to call itso. A bounty is a voluntary act. 

It was, indeed, a bounty to those persons. But to whom do 

they look as the author of it? Whom do they thank for it? 

Most unquestionably not Beasly. ‘They understood the truth 

of the case, and are not such dupes as to suppose themselves 

indebted for this provision to any thing but to the power the 

husband and father had over his creditors, in giving or refu- 

sing to him a preference over other cfeditors, and to the use 

he made of that power. The gift was not, therefore, the gift 

of Beasly—not his free gift. It was forced from him, or pur- 

chased from him, by making his transferring one half the 

debt to the debtor's family the condition and the price of get- 

ting any part of it for himself. The question is, will the law 

allow such a use to be made of the right to give a preference 

among creditors? We think not. The rule has been carri- 

ed far enough in permitting preferences to be effected by vol- 

untary assignments. It is too late to question that power; 
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and generally, the exercise of it is sustained without enquir- Dec. 1840 


ing into the debtor’s motives for particular preferences. But 
that must be understood of preferences between real creditors, 


and cannot be applied to the case of one, who is made to ap- Edmund- 


pear to be a creditor, without giving any value, and by the 
mere contrivance, art or bounty of the debtor himself. To 
uphold such a transaction as this, would not be to treat the 
preference we are speaking of as founded on the equity of 
the creditor to save himself, or even as the privilege of the 
debtor to be exercised for the benefit of the preferred credit- 
ors; but it would be to convert it, or to suffer and entice in- 
solvent debtors to convert it, into a valuable interest in 
themselves, as a means of directly providing for their fami- 
lies, and, in so doing, of indirectly providing for themselves. 

A Court of Justice is not to be duped by the mere lan- 
guage rarties may use. We are to look at what was said 
and dor , both, and to understand the whole in its substance, 
as the parties understood it at the time. It is said, the gift 
of the debt was made by Beasley, and that it must be so, as it 
was his debt, and nobody else could give it. But that is 
a view limited by the forms of the transaction; whereas, 
forms signify nothing upon an occasion of this sort. Beasley 
gave, the debt, but at whose instance? to whom, and from 
what motive? He gave it, at the instance of the debtor, to 
the debtor’s family, and as the only means of receiving any 
thing from the debtor for himself. Is it not plain that sub- 
stantially this was not a gift by Beasley to the wife and chil- 
dren, but a gift to them by Edmundson himself? Beasley 
bargains with the debtor that he will put up with half of his 
debt; and as to the other half—which, in respect of his own 
interest, was extinguished—he stipulates with the debtor 
that, instead of totally extinguishing it, he will keep it on foot 
for the benefit of the debtor himself, or any person he may 
designate. He then nominates his wife and children; and 
upon the surrender of the former note, he, the debtor, exe- 
cutes a new note for one half the sum, to a person in trust 
for his own wife and children. Yet, it is said he did not give 
them this sum of money; but that Beasley did! The Court 
cannot be so blind as not to see through so simple and shal- 
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Dec. 1840 low an artifice as this; nor be so insensible to good morals a- 


Kissam 


v 
Edmund- 
son et al. 


mong the trading classes, and to the tendency of such a 
transaction to break down the security of creditors, and to 
put them completely in the power of the debtors, as to hesi- 
tate in declaring that, in law, such a provision cannot stand, 
and that the deed is void as against the plaintiff, so far as it 
is a security for the debt in question. It is true, Shield and 
those whose interests he represents, are not themselves guilty 
of any fraud. But, then, they are mere volunteers, who gave 
nothing for this debt, but acquired their interest entirely by 
the fraud and dishonesty of the person, who made this con- 
veyance as a security to them. Though innocent them- 
selves, they cannot derive a good title through that person, 
but must take it tainted with his fraud. At the bar it was al- 
so urged that the deed was void as a security for the residue 
of the debt to Beasley himself; and, indeed, that it was void 
as an entire deed, in respect to all the debts mentioned in it, 
if the plaintiff had impeached it to that excent. Perhaps it 
will be found difficult, upon principle or authority, to exone- 
rate Beasley from the consequences of his privity in that part 
of the case which taints the deed and renders it void, to some 
purpose at least. But, as it obvious that he was more sinned 
against than sinning, and was innocent of any actual intent 
to injure any person, but aimed to save himself, the Court 
would most reluctantly pronounce the deed ineffectual as a 
security for his half of the debt; and will, at least, defer do- 
ing so until the question has been farther considered and it 
shall be found necessary to the justice due to this plaintiff. 
At present, it is to be hoped there will be no such necessity. 
The trustee does not give, in his answer, an account of the 
trust fund; but it is intimated that, when got in, it may be 
sufficient to satisty all the debts mentioned in the deed, and 
leave a small surplus; which, of course, would be applicable 
to the plaintiff's judgment, whether the deed stood or not. If 
the fund should realize those expectations, then, after putting 


‘out of the way the debt due on the note to Shield, the means 


will be ample to pay the plaintiff, without interfering with 
Beasley’s right to have his debt satisfied out of the fund. 
Therefore, after declaring that no part of the fund in the 
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hands of Nichols, the trustee, shall, as against the plaintiff, aes W008 1840 


be applied to the debt to Shieid, the decree must direct an ~ 
enquiry and account of the trust fund, and of the debts paid 
or payable thereout, so as to enable us to see what sum will be 
applicable to the plaintiff’s demand. Should there be suffi- 
cient without intercepting what would, according to the deed, 
go to Beasley, we need not consider the question just alluded 
to, as the deed is, at all events, good between the parties, and 
Beasley can call for any funds in the hands of the trustee, 
not claimed by another creditor. 
Per Curiam. Decree accordingly. 


GEORGE KING os. JOSEPH KINCEY. 


The plaintiff, by an absolute deed of bargain and sale, conveyed a tract 
of land to the defendant. At the time of the execution of the deed, 
the defendant agreed that the plaintiff might have the land back, pro- 
vided he repaid the purchase money and interest within two years, or, 
if he could, within that time, sell it to one who would give a higher 
price. Both parties spoke of it as a sale, and the price given was 
the full value of the land. Held that this agreement amounted only 
to a contract for the re-sale of the land within two years, and did not 
constitute a mortgage. 


This was a case transmitted to this court from the Court 
of Equity of Jones county, where, at the Fall Term, 1840, 
it had been set for hearing upon the bill, answer, exhibits 
and proofs. The facts are stated in the opinion of the court. 


No counsel for the plaintiff. 
J. H. Bryan for the defendant. 


DanteEt, Judge. The plaintiff filed this bill on the 29th 
of November, 1833, to enjoin the defendant from proceeding 
in an action of ejectment against him, and also to redeem 
what he alleges to be a mortgage of the land to the defend- 
ant. The plaintiff alleges that he, being distressed {vr mo- 
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Deo. 1840 ney to pay his debts, agreed to mortgage to the defendant the 
King /and, 220 acres, worth $3,000, for the sum of $1,300; that, 


v 


being an illiterate man, it was agreed between them that the 


Kincey- defendant should have the mortgage deed prepared; that, in- 


stead of a mortgage deed, he had prepared an absolute deed 
of bargain and sale with a covenant of warranty. The 
plaintiff proceeds to state, that he being much distressed with 
his debts, and having no other person to aid him but the de- 
fendant, and then having great confidence in his word, did, 
on the 25th of September, 1829, execute the said deed, under 
a parol agreement, made at the time, that he might redeem 
the land in two years; that on the 25th of November, 1833, 
he tendered to the defendant all the money due to him on 
the said mortgage, but he refused to accept it, or to reconvey 
the land, and brought a suit at law to oust the plaintiff of 
his possession. 

The defendant, in his answer, says that the plaintiff offer- 
ed to mortgage the land to him for a loan of money; 
but he expressly and distinctly refused to make any such a- 
greement, but told the plaintiff that he would purchase the 
land absolutely. Whereupon an agreement for the absolute 
sale was entered into between them, and they both went toa 
mutual friend to have the deed prepared, which was accord- 
ingly done, and the deed was distinctly read over to the 
plaintiff, and he executed the same, well understanding its 
purport. ‘The defendant admits that he did agree with the 
plaintiff to re-sell the land to him, in two years, for the same 
sum of money, with interest; or to convey it to his ap- 
pointee, if such appointee wou!d give alargersum. But he 
denies that the deed by him taken, was ever intended to be a 
mortgage to secure any debt or demand, which the defend- 
ant had on the plaintiff. ‘The defendant says that the price 
by him paid for the land ($1,300) was a full and fair price 
for the same; that he afterwards leased the said land to the 
plaintiff for two successive years, expecting that he might 
avail himself of the agreement for a re-sale; that the plain- 
tiff, failing to comply with the agreement to re-purchase with- 
in the time limited, he, at the expiration of the two years, 
occupied and cultivated himself all the land, except the 








~~ Ww 


fewer eee thlC(<t« 


i i J "Fr Ww 





SUPREMB COURT OF NORTH CAROLINA. 


189 


dwelling house and some lots of land near it, which he, out Deo. 1840 


of humanity, let the plaintiff occupy, as he had then no oth-~~ 


er place to move to. Since he took possession ot the land, 
he, the defendant, has made large improvements in clearing, 
ditching and fencing. ‘The defendant denies that the plain- 
tiff is illiterate; he denies any circumvention or undue advan- 
tage taken of the plaintiff to obtain the said absolute deed of 
bargain and sale. ‘To this answer a replication was put in 
by the plaintiff. 

There has been a great deal of testimony taken in this 
cause; many witnesses have been examined, and, among the 
rest, Emanuel Jarman, who wrote the deed. He says that 
King and Kincey came to his house, and both parties re- 
quested him to write a warranty deed for the land, which he 
did. King said he had sold his land to Kincey. Kincey 
said, at the time of receiving the deed, that if King would 
refund the sum given for the land, within two years from 
that time, he would return the land in a quit claim deed.— 
Witness understood this to be a part of the contract. F. H. 
Jarman, the subscribing witness, states that King then, and 
at that time, said he had sold the land to iZincey; asked his 
father to write the deed; it was done; they executed it, and 
he witnessed it. Kincey then stated that he had bought the 
land to save himself, and, when King paid him his money 
and interest, he would give the land upto him again. Sev- 
eral of the witnesses depose that King told them that he had 
sold the land to Kincey, but that he had two years to get it 
back, by paying the same money, or selling it to any other 
person at a higher price than Kincey had given for it. There 
is proof that King knew how to write, and read writing — 
He knew what he was doing when he executed the deed.— 
There is no proof that Kincey circumvented him, or impos- 
ed on the weakness of his understanding, to get him to exe- 
cute an absolute deed, when he intended a mortgage. As to 
the value of the land there has been a number of witnesses 
examined. Of those on the part of the plaintiff, some say 
it was worth $1,300—one says it was worth $2,000. Of 
those on the part of the defendant, three say it was warth 
only $1,000—several say (and they are good farmers, and 
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Kincey. 
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Dec. 1840 men of standiag in the neighborhood) that the price given 
($1,300) was a full and fair price for the fee simple in the 
said land. Upon the whole case therefore, we are of the o- 
pinion that a mortgage was not intended by the parties, at 
the time of the execution of the deed; but that the defend- 
ant agreed by parol to re-sell to the plaintiff or to his ap- 
pointee, in two years from the date of the deed, for the same 
sum to the plaintiff, or to his appointee, if he would give a 
larger sum. From all the testimony, we think $1,300 was 
a fair and full price for the land at the date of the deed. There 
is nothing in the evidence to show that the parties contem- 
plated a mortgage. There is nothing to shew that the plaintiff 
was taken in or oppressed by the defendant. The plaintiff 
did not make application to re-purchase the land in the time 
agreed upon, and he now has no right tocomplain. The bill 
must be dismissed with costs. 


Per Curiam. Decree accordingly. 





GEORGE W. BROWN &al. vs. JAMES J. LONG & al. 


Where a plaintiff obtains a judgment at law, which becomes dormam, it 
is not necessary to revive it in order to enable him to apply to a Court 
of Equity for its aid, in procuring satisfaction of the judgment. 

It is generally necessary to issue an execution at law, before coming in- 
to this Court for its aid, Ist, because, where the object is to clear the 
title of property, alleged to be subject to execution, from incumbran- 
ces, &c., the execution must be issued, that it may create a lien on 
that specific property—2ndly, that it may appear, from the return of 
nulla bona, that the defendant has no property which can be reached 
by an execation at law. But no further execution is necessary where 
the defendant has been once taken on a ca. sa., and discharged under 
the insolvent debtor’s law; and where he admits, in his answer to the 
bill, that he has nothing tangible by an execution, but only chosesin ac- 
tion held in trust for him. 


This case came originally before this Court upon demur- 
rer, which was overruled, See 2 Dev. &. Bat. Eq. 138, The 








—O RRB T OY SO 


Tw nvueCUDOOTlUCUCOrlCUCOTTFCMDh—Ci—CiNSC<(i<‘<CCOCté«C*D 





SUPREME COURT OF NORTH CAROLINA. 


191 


cause was then remanded, and the defendants, Long, Hardie Dee. 1840 
and Hargrove answered, and the other defendants let the bill ro % 
be taken pro confesso against them, and set for hearing ex ¢¢ al, 


parte. Having been set for hearing in Rowan Court of E- 
quity upon the bill, answers, judgment pro confesso, exhib- 
its and interlocutory order, the case was, at the Fall Term, 
1840, transmitted to this Court for a determination. The 
only ground upon which the defendant now resisted the 
plaintiff’s recovery was, that the judgment at iaw of Camp- 
bell & Brown against Long, sought to be enforced by this 
bill, (see former case) were dormant at the time the bill was 
filed, and that Campbell’s judgment is still so. 


Iredell for the plaintiffs. 
J. H. Bryan and Boyden for the defendants. 


Rurrin, Chief Justice. It appears, upon the pleadings, 
that the plaintiff, Brown, gave to the plaintiff, Campbell, his 
bond with surety for the amount of the debt of Long, one of 
the defendants, to Campbell, for which Brown was Long’s 
surety; and that thereupon Campbell assigned the judgment 
at law to the plaintiff Cowan, in trust for Brown. It is ad- 
mitted, by the defendants who have answered, that Josiah 
Huie and Robert Huie were respectively indebted to Long 
by bonds in the sums mentioned in the bill, and that he, 
Long, endorsed the bonds to the defendants, Hardie and Har- 
grove, in trust for himself, and to enable them to collect the 
debts for his benefit. It is also admitted by them that the 
dofendant Long has no visible or tangible property. But 
Long states, in his answer, and such is the fact, that, at the 
filing of the bill, both the judgment obtained by Campbell 
and that obtained by Brown against Long, were dormant; 
and although, pending this suit, the latter has been revived, 
Campbell’s judgment is still dormant; and, for these reasons, 
he insists that there can be no relief here i in respect to either 
of the judgments. 

An order was made by consent, in the Court of Equity of 
Rowan county, that the Master of that Court should collect 
the moneys due on the bonds of the Huie’s, and hold the 
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Dec. 1840 same subject to the decree of the Court; and the cause was 


Brown %t for hearing and sent to this Court. 
et el. | Buta single question arises in the present state of this case; 
Long Which is, whether the plaintiffs are precluded from the re- 
et z lief to which they would otherwise be entitled, because the 
judgments at law were dormant, when the bill was filed, and 
one of them is yet so? Upon the consideration of it, our o- 
Acreditor Pinion is against the objection made by the defendants. 
— We agree that the creditor must shew himself to be so by 
claim, must judgment; for it is only after he has established his debt at 
ioe ke law, that he can claim the interposition of this Court to aid 


fore b on al ea Bs 
fore be css him, either by making his execution at law effectual, or by 


ofthis giving him relief by decree in this Court, in the nature of an 

execution. Rambaut § al. vs. Mayfield § al., 1 Hawks, 
she ease of 85. But here the debts have been reduced to judgments, 

m\aut tia oie ; : 

vs. May- and thus their justice conclusively established. It is true no 
te gs, execution could regularly issue on them, while dormant. But 
mans even then there is not such a presumption of satisfaction as 

to render an execution, if issued, void. It is only irregular, 
gn cect ond may be set aside at the instance of the party. Ozley vs. 
oa dor. Mizle,3 Murp. 250—Dawson vs. Shepherd, 4 Dev. 497. 


mant judg- a ‘ . : P 
ment is not Much less can it be assumed, in this suit, that the judgments 


sy hom are Satisfied, or that the whole debts do not remain justly due, 
ular, __ when the debtor himself, after admitting the original debts 
The case ofand judgments, does not pretend, in his answer, that he has 
Mies ever paid one cent upon either. The arrangement between 
Mur. 250, Campbell and Brown does not amount to payment; for, to a- 


and Dawso , ‘ } ; ° 
vs. Shep- void any possible inference of the sort, an assignment is ta- 


Dev. 407, ken to a third person, which has been held sufficient to keep 
nae | the security on foot. . Hodges vs. Armstrong, 3 Dev. 253— 
~ Sherwood vs. Collier, 3 Dev. 380. 

Hodges ‘Then with regard to issuing an execution on a judgment, 


of Hod 

rs Artie before coming into this Court, we agree likewise that it is 
Dev. 255, generally proper and necessary, and that for several reasons. 
wond vs. Where the object of coming into a Court of Equity is, to as- 
Dew 06. certain incumbrances, to set aside conveyances as fraudulent, 
cited and or otherwise clear the title of property, which the creditor al- 


nm leges is liable to be sold under execution at law, the suing 
out of an execution, before filing the bill, is indispensable, to 
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create a specific lien on the particular property in respect to Dec, 1840 
which relief is sought. But, if the property, out of which the; 
satisfaction is sought, be an equitable right merely or any oth- et al. 
er right, which cannot be reached by a legal execution, it is mh 
vain to issue the execution, so far as respects the Creation of et al, : 
a lien; for, if issued, it could have no such effect. It is, how- 

ever, ordinarily proper, even in such a case as the last, to take 

out an execution; but for a different purpose, namely, to es- 

tablish, by demanding property from the debtcr and a return — 

ot nulla bona, that satisfaction cannot be had at law out of who ~~. 
any other effects of the debtor; and, for that reason, that the Ksside- 
creditor was compelled to come into a Court of Equity, for try the le- 
satisfaction out of such of the debtor’s effects as that Court ~~ 
only can reach. A Court of Equity never interposes in be- ‘is sort 
half of a mere legal demand, until the creditor has tried the pose in his 
legal remedies and found them ineffectual. Then, and not “ 
before, this Court lends.its extraordinary aid. McKay vs. The case of 
Williams, 1 Dev. & Bat. Eq. 398—Rambaut- § -al. vs. Wiles 
Mayfield §- al.,1 Hawks, 85. But, in the present case, the toy Ry 
necessity for the action of this Court sufficiently appears, ots, ola 
without resorting to further executions at law. The debtor ed, aati 
was once taken in execution, and obtained his discharge as 
an insolvent; and he now admits that, when this bill was fil- 
ed, and when he answered, he had nothing tangible, nor any 
effects but these equitable demands, due on notes assigned by 
himself, and held in trust for him. What useful purpose 
could a further execution answer in such a case? None 
whatever. It could create no lien, nor could it establish as 
clearly as it is established by the answers, that the creditor 
could not obtain satisfaction at law, or by means of any ex- 
ecution but such as this Court can supply. 

We therefore think the defence must fail; and declare the 
plaintiff Brown entitled to satisfaction of theprincipal money, 
and interest, and the costs due on the two judgments, out of 
the moneys arising from the bonds of the Huies; and it must 
be referred to the Master to enquire and report the sums due 
in respect thereof; and also, the Master of the Court of Equi- 
ty for Rowan county must be directed to pay into this Court 
the moneys arising from the said bonds of Josiah Huie and 
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Dec. 1840 Robert Huie, a3 he may collect the same, to be applied as far 
~ as necessary to the satisfaction of the plaintiff’s said de- 
mands and the costs of this suit. 
Per Curiam. Decree accordingly. 


ooo 


ELI SHERRILL & al. vs, JAMES HARRELL & al. 


Where in an injunction case there is a probability, from the facts stated 
in the bill, and not denied by the answer, of the plaintiff’s sustaining 
his claim for relief, a motion to dissolve the injunction, upon the com- 
ing in of the answers, ought not to be granted. 

It is not proper to say, “ the ease coméng on to be heard upon the bill, an- 
swer, exhibits, &c., it is ordered and decreed that the injunction be 
continued until the hearing” —because here is an absurdity in terms, 
and a cause can only be Aeard when it is regularly set down for hear- 
ing, according to the course of the Court. A motion to dissolve is a 
mere motion in the progress of the cause, preliminary to its hearicg. 


This was an appeal from an interlocutory order of the 
Court of Equity of Lincoln county, made in the cause by his 
honor Judge Pearson, overruling a motion to dissolve the 
injunction, which had been granted, and directing the injunc- 
tion to be continued until the hearing. The facts, so far as 
they are relevant to this question, are stated in the opinion of 
the Court. 

Saunders and Hoke for plaintiffs. 


W. J. Alerander for defendants. 


Gaston, Judge. This case has been brought before us 
by an appeal from an interlocutory order of the county of 
Lincoln, refusing to dissolve, and continuing until the hear- 
ing of the cause, an injunction which had issued upon the 
filmg of the bill. 

The bill and the answers are very voluminous; and it is 
not necessary, for the purpose of deciding, or of shewing the 
grounds of our decision, upon the subject matter of this ap- 
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peal, to set them forth in detail. It will be sufficient to Dec. 1810 _ 


state, that upon the bill and the answers it appears, that a Sherrill 
weak-minded though not insane man, of handsome fortune et al. 


v 
Harrell 


and little indebted, entered into a contract with one of the de- 
fendants, who was his connection by marriage, and in pos- 
session of his unbounded confidence, not a man of large es- 
tate, and considerably involved in debt, by which he con- 
veyed away nearly all that he had on earth—the house in 
which he lived, his plantation, negroes, stock and furniture 
of every description—in absolute property, upon a simple en- 
gagement, without security, to afford him subsistence during 
life. It also appears that, immediately after this contract 
was executed, differences arose between the parties, which 
led to repeated attempts on the part of the grantor to have it 
annulled; that in the course of these negotiations, the de- 
fendant exercised all the powers over the plaintiff’s will, 
which followed upon this change of cominion in the prop- 
erty, such as removing the negroes, taking away the provis- 
ions, and bargaining for the sale of the house and plantation; 
that under these circumstances, he and the two other de- 
fendants, who were cognizant of all that was done, succeed- 
ed in obtaining from the imbecile and distressed man at least 
three negroes, and bonds for $2,400; the only consideration 
for all which was, his liberation from the oppressive con- 
tract. Now it is not for us to anticipate how these matters 
shall appear, when the cause shall be brought to a hearing; 
and we are reluctant to express any opinion which may prej- 
udice the case of the defendants. But we have no difficulty 
in saying that, notwithstanding all the matters averred in 
the answers, enough of the bill stands undisputed and un- 
explained, fully to justify the order tor retaining the injunc- 
tion until the hearing. There is such a sufficient probabili- 
ty of the plaintiff’s sustaining his claim for relief, as to for- 
bid a motion which, if successful, might render any decree 
then obtained by him, altogether unavailing. 

We deem it fit to notice a confusion in the statement made 
up for this Court, which, if it corresponds with the entries 
and orders below, may tend to inconvenience. The trans- 
script states that a motion was made to dissolve the injunc- 
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Dec. 1840 tion, and then proceeds thus: “the case coming on to be 

~~~" heard upon the bill and answers, exhibits filed and argument 
of counsel, it is ordered and decreed that the injunction be 
continued until the hearing.” Here is an absurdity in terms. 
How can the Court order the injunction to be kept up until 
the hearing of the cause, when the cause is already heard? 
A motion to dissolve the injunction does not bring on a hear- 
ing of the cause. It is a motion made in the progress ot a 
cause, and preliminary to its hearing. The bill, answers 
and exhibits may be read upon that motion, with a view to 
the determination upon it. But the cause is not to be heard 
until it has been set down for hearing; and it is not to be set 
down for hearing, until a full opportunity has been had, ac- 
cording to the established course of the Court, of putting it 
into a state fit for an adjudication upon its merits. 

A certificate will be sent to the Court below, in conformi- 
ty to this opinion; and there must be judgment here against 
the appellant for the costs. 

Per Curiam. Decree below affirmed. 


JOHN; BIRD, Adm’r. &. vs. MARGARET GRAHAM & al. 


Lapse of time constitutes no bar to the claim of the next of kin against 
an administrator, but only raises a presumption that satisfaction has 
been made, or the claim to it abandoned. 

The farthest the court has gone in raising this presumption, is where 
there has been an interval of twenty years after the time appointed for 
seltlement with the next of kin, and there has been no claim made, no 
explanation given of the delay to claim, and no circumstance appear- 
ing to shew the trust yet unclosed. 


The bill in this case was filed in the Court of Equity of 
Montgomery county. After the case had been set for hear- 
ing in that Court, it was transmitted to this Court, in which 
a decretal order declaring the rights of the plaintiff, was 
made at December Term, 1835; but the Court then de- 
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clined to make a final decree for the want of necessary par- Dec. 1840 
ties, and remanded the cause for that purpose. ‘These par-~ Bird 
ties having been made and having filed theiranswers, the y 
case was returned to this Court for a final determination—all Graham 
the facts will be found in the report of the case, 1 Dev. & — 
Bat. Eq. 169, and the grounds on which this court now de- 
cides are stated in the opinion delivered. 

Mendenhall for the plaintiff. 

Winston for the defendants, 


Gaston, Judge. At December Term, 1835, a decretal 
order was made in this cause, declaring that the plaintiff, as 
administrator of Charlotte, his deceased wife, was entitled to 
one undivided sixth part of the female slave, Oney, former- 
ly the property of Robert Graham, the father of the said 
Charlotte, and of the increase of said Oney. But at the 
same time, we declined rendering any final decree, notwith- 
standing the parties then before us had waived all objec- 
tions for want of parties, because we deemed it indispensa- 
ble that the persons actually holding these slaves should be 
brought before the court. ‘The reasons which induced us to 
make this declaration, are set forth in the opinion published, 
1 Dev. & Bat. Eq. 169. The bill has since been amended 
by making all the necessary parties thereto, and it is now 
brought on to a hearing, as against the new defendants, and 
for a re-hearing as against the original defendants, to whom 
we have granted leave to have the former decretal order re- 
examined. 

It is unnecessary to consider any of the special matters ot 
defence set up by the new defendants, because these are af- 
firmative allegations on their part, in avoidance of thejplain- 
tiff’s claim, and the answers containing them have been put 
in issue by a general replication, and no proofs whatever 
have been taken to support the allegations. But they all rely 
mainly on the ground of defence taken by the original de- 
fendants, under whom they set up title, that the plaintiff was 
paid and satisfied in full for this claim, in a settlement with 
the administrator of Robert Graham, in 1812;, and on an- 
other, to wit, that, according to the established course of the 
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Dec. 1840 court, a bill for an account by the next of kin against an ad- 


Vv 
Graham 
et al. 


Bird 


ministrator will not be entertained after a lapse of twenty 
years from the death of the intestate. We do not so un- 
derstand the course of the court. Lapse of time constitutes 
no bar to the demand of an account by the next of kin a- 
gainst the administrator; but it may raise a presumption that 
an account has been rendered, and satistaction made; or the 
claim to satisfaction abandoned. The farthest that we have 
gone in raising such a presumption from lapse of time is, 
where there has been an interval of twenty years after the 
time appointed for settlement with the next of kin, and there 
has been no claim made, no explanation given of the delay 
to claim, and no circumstances appearing to shew the trust 
yet unclosed. Upon the pleadings, it does not appear that 
such an interval elapsed in the present case. But if it did, 
we have already stated, in the opinion referred to, the cir- 
cumstances disclosed by the defendants, which have brought 
us to the conclusion, that the plaintiff has neither been paid 
for his share of Oney, nor has abandoned his claim therefor. 
We see no cause to change that opinion; nor do we deem it 
necessary to repeat the reasons upon which it is founded. 
The decretal order as heretofore rendered is therefore con- 
firmed, and a similar decree must be rendered against the 
new defendants. The plaintiff must also be declared enti- 
tled to an account of the hires and profits of the slaves, but 
such account is not to be carried back further than to the 
time of filing the original bill. In thus restricting the ac- 
count, the court is influenced by these considerations. We 
have heretofore stated our belief that the negroes remained 
in Mrs. Graham’s possession, until the division, by the gen- 
eral acquiescence of all interested. And when the division 
was made, leaving out the plaintiff, it was, in fairness, in- 
cumbent on him to give prompt notice of his claim to those 
who received the negroes as the next of kin; and probably 
under the supposition that there was no other claimant. Up- 
on the taking of this account, the commissioner will of 
course give to the defendants the benefit of all just allow- 


lowances. 
Per Curiam. Decree accordingly. 
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JOHN GUNTER vs. JOHN THOMAS. 


Where the plaintiff does not prove to the satisfaction of the Court, that 
his contract has been obtained from him by mistake, or by imposition, 
misrepresentation, fraud or surprize on the part of the defendant, this 
Court cannot relieve him, although they may believe he has been hard- 
ly dealt with. 

That the plaintiff entered into his agreement to avoid a controversy at 
law; that he was ignorant of the law, and was alarmed by the defend- 
ant issuing against him a writ of ne exeat, when it does not appear that 
the defendant sued out that process with an improper object, constitutes 
no ground for relieving him from a contract voluntarily and deliberate- 
ly entered into. 


This was a bill filed at September Term, 1836, of Moore 
Court of Equity. The answer of defendant was filed, repli- 
cation entered, depositions of witnesses taken, and then the 
cause was set for hearing, and, on affidavit of plaintiff, re- 
moved to the Supreme Court for hearing. ‘The facts are set 
forth in the opinion of the Court. 


Winston for the plaintiff. 


Badger and Mendenhall for defendant. 


Gaston, Judge. The material facts stated by the plain- 
tiff in his bill, as constituting his claim for relief, are; that in 
November, 1819, he was appointed administrator of the es- 
tate of Benjamin Thomas, of Moore county, then lately de- 
ceased, and guardian of his five infant children, among whom, 
and a married daughter and the widow of the intestate, all 
the personal estate was distributable; that on the 13th of Feb- 
ruary, 1822, he paid over to the widow, and to the defend- 
ant, John Thomas, one of the wards who had attained full 
age, and to the husbands of such of the girls as were marri- 
ed, the sum of $142 39 cents each, as the true amount of 
their respective distributive shares; that at February Term, 
1824, he resigned the guardianship of his remaining wards, 
and thereupon paid over to John Thomas, who was appoint- 
ed guardian in his stead, the same sum for each of them; and 
that in this he thought he had honestly discharged his duty 
as administrator and guardian, each of the settlements hav- 
ing been made under the supervision of auditors appointed 
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Dec. 1840 by the County Court. But the bill charges that afterwards 
Gunter 20hn Thomas and the rest of the next of kin ofhis intestate, 
v filed a bill in equity against the plaintiff for an account; and 
Thomas. he, « becoming old, and being very unwilling to engage in 
law, and conscious of having managed the estate with good 
faith,” agreed, before answering the bill, with the defendant, 
John Thomas, to refer the matter to Alfred Oliver and Wil- 

liam McLane; that they made a report exhibiting a balance 

due from the plaintiff of more than six thousand dollars; and 

that this their report was set aside by the Court. The plain- 

tiff states that the large amount, so reported due by the a- 
bove named referees, arose in part from a claim of the fol- 
lowing kind: In the life time of his intestate, a man of the 
name of Aughtry had taken charge of a stallion belonging to 

his intestate, and had executed a bond in the penal sum of 
$1,000, conditioned for returning the horse, at the end of the 
season, in good order, and to account for half the money 
which should be received for his services. Aughtry had re- 
turned the horse just before his intestate’s death, but in bad 
order, and had not accounted for the use of the horse; and, 
after the plaintiff administered, he settled with Aughtry and 
received from him one hundred dollars, in full satisfaction 

for all claims, and which the plaintiff deemed a full compen- 
sation; but the referees hold him chargeable for the penalty 

of the bond and compound interest thereon. And the plain- 

tiff states that the amount so reported was swelled improper- 

ly, because of the rejection of vouchers offered by him, which 
were legal, and ought to have been allowed. ‘The bill then 
proceeds to charge, that upon the suggestion of the defend- 

ant, John, that the plaintiff was about to remove his property 

out of the State, a ne ereat was issued in that suit, and he 

was commanded to give bond, with surety, in the sum of 
eight thousand dollars, conditioned not to remove the said 
property; that after this process came to the Sheriff’s hands, 

and before it was executed, he and the defendant referred the 
whole matter in dispute to the arbitrament of Stephen Ber- 
ryman and Cornelius Dowd, Jun’r.; that these arbitrators, 
some time in the year 1834, entered upon the performance 

of the duty assigned them, and had proceeded therewith so 
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far as to reject many charges and claims against the plaintiff, Dec. 1840 


contained and allowed in the former report, and thereby to 
reduce largely the balance formerly reported against him, 
when John Thomas stated to him that if the arbitrators re- 
duced that balance much, he would not abide by their award; 
and proposed that they should settle the controversy between 
themselves, to which he agreed; that “ being without coun- 
sel, since the ne exeat issued, and being very much fright- 
ened by that process, ignorant about law, fearing; from the 
defendant’s conversation, that he would be finally stripped 
of every thing, for that he would have to pay the whole pen- 
alty of the Aughtry bond with compound interest, and this 
would take every thing he was worth—in this state of alarm 
aad confusion, he stupidly and ignorantly agreed to give the 
defendant, and in pursuance of the agreement did execute 
two bonds, one for the sum of $3,000, payable in notes on 
the 22nd November, 1835, and the other for $1,316, payable 
the 22nd November, 1834; and the defendant engaged to 
have the bill dismissed at his proper costs, and to procure 
from all the parties plaintiffs thereto, receipts in full and re- 
funding bonds, and thereupon executed to the plaintiff a bond 
in the penal sum of $8,000, conditioned for the faithful per- 
formance of this engagement. 

The bill sets forth that afterwards he entered into a new 
agreement with the defendant, whereby he engaged to deliv- 
er to the defendant eight negroes, at the agreed price of 
$2,400, and to convey to him a certain tract of land, which 
it charges to be worth at least $2,000, in satisfaction and dis- 
charge of the said bonds; and it declares that, in pursuance 
of this new agreement, he executed and delivered a bill of 
sale for the negroes, and that he tendered a conveyarice of 
the land, upon defendant’s delivering the receipts and refund- 
ing bonds, according to his engagement. The plaintiff 
charges that defendant refused to do this; alleges that the ne- 
groes are worth more than two thousand four hundred dol- 
lars; that defendant and a brother of his have entered into 
possession of said tract of land; and declares that when the 
plaintiff made this last agreement with the defend nt, he did 
not believe he was indebted to the defendant, or to his broth- 
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ers and sisters; but that he entered into the same for the pur- 
pose of being freed from any controversy because of the 
bonds which, in an unguarded moment, when unfit, from 
alarm and confusion, to know and assert his rights, he had 
éxecuted unto the defendant. ‘The plaintiff admits that the 
bill in Equity has been dismissed as agreed upon, although 
he complains of a disingenuous attempt to throw on him a 
part of the costs; and that the defendant has given him 
a credit upon the bond of $3,000 for $2,400, the price of the 
negroes so conveyed to him dy the plaintiff, and complains 
that he has brought suit to compel paymeat of the residue, 
and also of the other bond, upon which no credit is indorsed. 
The prayer is that the bill of sale for the negroes may be 
cancelled, and the negroes re-delivered; that the actiom on the 
bonds may be enjoined; and that an accuunt may be taken 
under the direction of the Court, of the estate of Benjamin 
Thomas, for which the plaintiff ought to be held responsible 
—he, the said plaintiff, thereby engaging to pay unto the per- 
sons entitled, whatever might be found due from him upon 
taking said account; and for general relief. 

The bill was filed in June, 1836, and John Thomas, who 
was the only defendant thereunto, put in his answer on the 
1st of September following. ‘The principal matters therein 
set forth are, that the bill in Equity referred to by the plain- 
tiff, was filed bona fide for the purpose of obtaining a fair and 
fu!| settlement with the plaintiff in relation to his administra- 
tion and guardianship, and under a full belief that in con- 
science a large sum was due from him to the claimants; that, 
at the request of the now plaintiff, without waiting for an an- 
swer, the matters in dispute were, by a rule of Court, referred 
to several persons chosen by the parties; that, these not be- 
ing able to attend to the business, Alfred Oliver and William 
McLane were, by the full consent of all parties, substituted 
in their stead; and that these found a balance due from the 
present plaintiff to the then complainants of $6,053 70 cents; 
and that this report was set aside, at his instance, because 
not made by those named in the rule of Court. With re- 
spect to the particular grounds of complaint stated in the 
bill against this Report, or the account therein set forth, the 
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defendant says that it is not true that the plaintiff was therein Dec. 1840 
charged with the penalty of the bond given by Aughtry. He? 
says that in the account of the plaintiff returned to Court,the —v 
plaintiff debited himself with $160, the sum for which he sold Thomas. 
the horse, and for $100 received of Aughtry; and that in the 
account returned by Oliver and McLane, he is charged with 

the additional sum of $240, because of the impaired value of 

the horse when returned, for which Aughtry ought to have 

been compelled to make satisfaction; and he denies that any 
proper or legal voucher of the plaintiff was rejected by the 

said referees. Defendant says that at the term when this re- 

port was set aside, the plaintiff urged that the matters in dis- 

pute sheuld be referred to the arbitrament of Cornelius Dowd, 
Jun’r., and Stephen Berryman, to which defendant assented; 

that the arbitrators entered upon the business, and were a- 
bout making the balance nearly the same (a little less) as had 

been done before, when plaintiff proposed that they, the par- 

ties, should settle the matter themselves; and, after various 
propositions for that purpose on the part of the plaintiff, the 
defendant agreed, for himself and the other complainants in 

the suit, for whom he acted as agent, to receive the sum of 
$4,316, in full satisfaction of all demands; and in execution 

of that agreement, the bonds or notes. mentioned in the bill, 
were executed by the plaintiff, and the defendant executed to 

him a bond in the penal sum of $8,000, with condition to in- 
demnify the defendant against the claims of his principals, 

the other complainants; that blank receipts for these to sign, 
were at the time written by Mr. Dowd, under whose super- 
vision the whole business was conducted, and who prepared 

the notes of the plaintiff, as well as the bond executed by the 
defer.dant; that he has since had all these receipts signed as 

‘was agreed upon, and has tendered them to the plaintiff, who 
refused to receive them, and yet retains in his possession the 
defendant’s bond of indemnity. 

To the best of his recollection, he says, there was no stip- 
ulation in the condition for procuring refunding bonds as al- 
leged in the bill. He denies that this settlement was pressed 
upon the plaintiff, or that it was obtained from him by ope- 
rating on his fears, or that the plaintiff did it unadvisedly or 
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Dec. 1840 in haste; and insists that it was done freely and deliberately, 


Gunter 
v 
Thomas. 


without alarm or contusion on the part of the plaintiff, and 
after ample time for full consideration. ‘The answer further 
states, that the plaintiff, declaring an intention of removing 
to the Western country, and professing a desire to be enabled 
to pay off his notes, did, upon making the settlement, eause 
his property to be advertised for sale, and the defendant of- 
fered to take the sale notes, payable at one, two and three 
years, in discharge of the plaintiff’s notes; but afterwards, 
before the day of sale, the plaintiff proposed to make sale of 
a portion of this property to the defendant, and defendant fi- 
nally agreed to buy eight negroes, at the price of twenty- 
four hundred dollars; that the plaintiff thereupon executed 
a bill of sale for the said negroes, and according to the agree- 
ment between them, he credited the price thereof on the lar- 
ger of his bonds; that at the same time he offered to buy the 
tract of land mentioned in the bill at the price of $1,500, 
which he avers to be its value, but plaintiff not being wil- 
ling to accept that price, no bargain was then made for the 
land; that afterwards, upon defendant ascertaining that one 
of his brothers, Benjamin W. Thomas, was willing to take 
the land from him at the price of $1,616, he offered the plain- 
tiff that price therefor, and a sale of the land was then made 
accordingly, at the price of $1,616. That it was agreed by 
all the parties that the land should first be surveyed by the 
County Surveyor; that the survey was accordingly made; a 
deed for the land from the plaintiff to said Benjamin, prepar- 
ed by the surveyor, and executed by the plaintiff; but the 
notes not being present, a credit for the price of the land was 
not endorsed thereon; that an agreement having been enter- 
ed into between the said Benjamin and the defendant, where- 
by the latter was to have a part of the land at the sum of 
$600, it was arranged that this part should be laid off and 
marked before the next County Court, and the deed should 
remain with the plaintiff till then, at which time it was to 
be proved and registered, and a deed from Benjamin execut- 
ed to the defendant for his part. ‘The answer alleges that 
the land was run off and marked, as agreed between the said 
Benjamin and himself; the notes delivered to Benjamin with 





SUPREME COURT OF NORTH CAROLINA. 205 


directions to enter the additional credit on plaintiff surren- Dec. 1540 
dering the deed so retained by him, that the said Benjamin poy 
presented the said notes, required the said deed, and offered y 
to enter the said credit; but the plaintiff refused to surrender Thomas. 
the deed, or to take the credit, and instituted an action of e- 
jectment to recover possession of the land which had been 
formally delivered by the plaintiff to said Benjamin. The 
defendant offers to credit the further sum of $1,616 upon the 
notes, upon the plaintiff surrendering the deed wrongfully 
so detained. 

There was a general replication to the answer, and many 
depositions have been taken on both sides. ‘The most mate- 
rial of these will be stated. 

The account as. taken by the first referees is not exhibited, 
nor the items thereof shewn. All that we know of it, be- 
sides what may be collected from the pleadings, is that it 
stated a balance against the plaintiff of $6,053 70 cents, and, 
that whatever errors it might contain, there is no evidence to 
show any dishonesty or partiality in those by whom it was 
made out. Itis in proof that the arbitrators, Berryman and 
Dowd, did enter upon the performance of their allotted duty, 
for which they had been chosen by both the parties, and had 
before them the account made out by the former referees, 
which was a very long one; that after having proceeded 
through about half of it, they ascertained, to their satisfac- 
tion, errors in it against the plaintiff to the amount of $1,737, 
which would be sufficient to reduce the balance therein 
found, tu the sum of $4,316. This fact was communicated 
to the parties, and thereupon the defendant offered to the 
plaintiff to take that sum, and allow time for the pay- 
ment of it, provided plaintiff would agree to put the arbitra- 
tors to no further trouble; and at the same time, stated that if 
this proposition were not acceded to, he should insist on the ar- 
bitrators going through the accounts, and he would acquiesce 
in the result, whatever it might be; but in that event, would 
grant no further indulgence for payment than the law should 
allow; that the plaintiff required time until the next day to 
decide on the proposition, and defendant readily agreed not 
only to this, but to any further time, which plaintiff might 
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Dec. 1840 desire for that purpose; that before the next day, one of the 
Gunter @tbitrators, Mr. Dowd, proceeding in the mean time with 
vy _ his investigation of the papers, was induced to believe that 
Thomas. there were further errors in the account of the referees inju- 
rious to the plaintiff, amounting to about $1,000, and dis- 
tinctly announced this fact to both of them on the succeed- 

ing day; that the defendant declared that he would abide by 

the proposition made the’ preceding day, or, if this were 

not accepted, he should take whatever might be found 

due, be it little or much; that the parties retired to confer with 
each other, and returning, announced that they had conclud- 

ed an agreement, and that, according to this agreement, Mr. 
Dowd wrote the notes for the plaintiff, and a bond of indem- 

nity for the defendant, which were thereupon executed. 
With respect to the sale of the negroes, it is in proof that 

this was, some time after, deliberately made upon an agreed 
price, and that credit, upon the execution of the bill of sale, 

was entered 1n the presence of the parties for the price afore- 
said, and, although there is some discrepancy in the opinions 

of the witnesses as to the value of the negroes, we are not 
authorized to say that the price was ofa fairone. We have 

no evidence in the case as to the price agreed upon for the 
land. Itis in proof that it was surveyed by the County Sur- 
veyor, accompanied by the plaintiff and defendant; that, af- 

ter this, the surveyor, at the request of the parties, prepared 

a deed, but which was not then executed, because the de. 
fendant requested that the execution of it might be deferred 
until his brother, Benjamin W. Thomas, should return from 
Fayetteville; that then a survey was made of a part of the 
land, which jit was understood the defendant was to take of 

his brother Benjamin, to whom the plaintiff was to make a 
deed for the whole; that, after this survey, and at the request 

of the plaintiff, the defendant, and the said Benjamin, the 
surveyor wrote the deed from the plaintiff to said Benjamin, 
which was executed by the plaintiff; and that afterwards, 

this deed was handed back to the plaintiff, to be kept by him 
until he and the defendant should come to a final settlement 

and exchange or cancel their papers, which was appointed 

to be done on a subsequent day, ata different place. And it 
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is also in proof that, after the day so appointed, and before Dec. 1840 


the institution of this suit, the said Benjamin offered, in be. 
half of his brother the defendant, the receipts which had been 
prepared by Mr. Dowd, signed by the complainants in the 
suit in equity, and desired to have his deed for the land re- 
warned; that the plaintiff offered to give up the deed, if his 
notes were surrendered; that the said Benjamin offered to 
give up one of the notes, and endorse so much on the otker, 
as, in addition to the credit already given, would amount to 
what he understood from his brother to be the price of the 
negroes and land, which would leave a balance of about 
$300 yet due from the plaintiff; and that, in consequence of 
this disagreement, the deed was not returned, nor the credit 
entered on the notes, nor the notes surrendered. 

There is little further evidence that can affect the deter- 
mination of the cause, unless it be of boasts on the part of 
the defendant, of a most disreputable character, that he had, 
by his superior management, gotten more from his uncle than 


he could have obtained at law. 
We have a strong impression that this transaction has been 


a very unfortunate one for the plaintiff, and that the defend- 
ant has made unjust gains thereby, much to the plaintiff’s in- 
jury. But, notwithstanding this impression, we are unable 
to discover any satisfactory ground upon which we can in- 
terfere to afford him relief. ‘The object of the bill is to have 
his own contract rescinded, and it is not easy to see any dis- 
tinct ground alleged to warraut such a prayer. He does not 
ask for relief on the ground of imbecility of intellect. He 
states, indeed, that he is unacquainted with law and legal 
proceedings; but such is the case of the vast majority of the 
community, who therefore are under the necessity, when 
they want information on these subjects, to apply for advice 
to professional men. The bill does not allege the existence 
of any confidential relation between the parties, which in- 
duced a reliance of the plaintiff on the representations of the 
defendant; nor does it set forth any representations of the de- 
fendant inconsistent with truth. The plaintiff declares that 
he was very much frightened by a process called a ne exeat, 
which had been issued against him; but it is not pretended 
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Dec. 1840 that this process was falsely sued out for the purpose of ex- 


Gunter 


v 
Thomas. 


citing terror; and until the nature of it is more distinctly 
shewn, we must assume that it was such process as under 
the circumstances of the case, it was proper for the then com- 
plainants to ask for, and for the Court to order. The real 
cause of his alarm appears to have been the very large bal- 
ance reported against him by the first referees. If he really 
believed that little or nothing was due from him, such a re- 
port, although set aside, might indeed occasion serious unea- 
siness; but unless it was obtained by some unfair practice or 
management, or unless it was unfairly availed of to terrify 
and alarm him, it cannot be regarded as placing him in a 
state of moral duress. But upon the proofs, the case, with 
respect to the alleged alarm and confusion, is weaker than 
the bill makes it. ‘The bill charges that the plaintiff’s alarm 
was increased by the threat of the defendant not to abide by 
the award, if the arbitrators thuch reduced the heavy balance 
found against him in the former report. No such threat ap- 
pears to have been held out. On the contrary, both the ar- 
bitrators testify that the defendant unequivocally and repeat- 
edly avowed his determination to abide by the award, what- 
ever the result might be, if the parties did not come to a set- 
tlement. 'The only semblance of a threat was that, in case 
a compromise were not made, and the arbitrators had to close 
the business, he should collect the balance, which they might 
award him, by the regular course of the Court. And certain- 
ly a declaration that he would use his rights in this respect, 
cannot be characterised as a menace. Besides, if there was 
confusion or alarm on the part of the plaintiff, there was no 
importunity or precipitation on the part of the defendant. — 
Full time was given—more was offered—for deliberate con- 
sideration of the terms proposed. Before acceptance of them 
he_was fully apprised, by one of the arbitrators, that his re- 
searches rendered it probable that the result of the arbitration, 
should it be conducted to a close, would be much more fa- 
vourable to him than the proposed compromise. And there 
were both of the arbitrators at hand, men of business, un- 
doubtedly disposed to do him justice, of whom he could ask 
for information on any particular point, whereon he needed 
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information to enable him to come to a prudent conclusidn. Dec. 1840 
But, if we should allow that, at the time of entering into the an 
agreement of compromise, he was alarmed or surprised into y 
an unequal bargain, there seems to have been no confusion or Thomas. 
want of free volition, when this bargain was subsequently 
acted upon by asale of the negroes. He states in his bill that 
he then believed that he did not owe what he had engaged to 
pay, but nevertheless preferred to do so rather than to en- 
gage in a controversy on the subject, and therefore concluded 
to execute the bargain in part by this sale of property. Now 
if it clearly appeared that the original bargain had in fact been 
procured by imposition—by terrors improperly excited or un- 
fairly availed of—by misrepresentation of any kind—by ta- 
king any advantage of ignorance or error, it may be admit- 
ted that this subsequent act, in execution of the bargain, 
would not have operated in this Court as a confirmation 
thereof, unless it was seen that when it was done, the party 
was cognizant ot his right, or of the facts on which his right 
depended, to vacate and annul the bargain. But where this 
does not distinctly appear, such subsequent conduct is mate- 
rial to explain and give a character to the motives which op- 
erated in the forming of the origina! bargain. We are oblig- 
ed to say that the plaintiff has not made out a case of fraud, 
mistake, or surprise, such as, by the usages of this Court, au- 
thorizes us to liberate him from his engagements. 

Nor can the bill be upheld, as the counsel for the plaintiff 
has tried to uphold it, as one propérly brought to surcharge 
and falsity an account stated. What is the account which it 
is the purpose of the bill to unravel? Not that taken by the 
first referees—for this account has been set aside in toto. Not 
an account stated by the arbitrators—for they stated no ac. 
count. They were going on with the investigation of the 
matters of charge and discharge between the parties, with the 
view to stating an account, when they were discharged from 
further proceeding thereon by the act of the parties. Not an 
account stated by the parties themselves, for they never at- 
tempted to state any account, but agreed, the one to give, the 
other to accept, a gross sum in full satisfaction of whatever 
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Dee. 1840 might be due, be it more or less, and without undertaking to 


ascertain the amount due. 

The bill prays for no relief in respect to the contract for 
the sale of the land, and is wholly silent in relation to any 
conveyance having been made thereof. That, therefore, is 
not a matter here in litigation. 

Upon the whole, we deem it our duty to dismiss the bill; 
but, for obvious reasons, we make no decree for the defend- 
ant to recover his costs. 

Per Curiam. Bill dismissed without costs. 


WILLIAM GRAHAM, Adm’or. of ELIZABETH McKNIGHT, ve. 
ALEXANDER and GEORGE TORRANCE and others. 


It is too late for the next of kin to file a bill for an account against the ad- 
ministrator of an intestate, after the lapse of fifty-six years from the 
death of the intestate—of forty-six years from the coming of age of the 
party entitled to the aecount—and of thirty-five years after the death of 
the surviving administratrix, by whom the aceount ought to have been 


rendered. 
These facts are in themselves sufficient to bar the relief sought, inde. 
pendent of the other circumstanees relied on. 


This was a bill filed at Spring Term, 1836, of Iredell 
Court of Equity, by William Graham, administrator of Betsy 
McKnight, against Alexander and George Torrance, execu- 
tors of Ann Torrance, dec’d., and Margaret Torrance and 
Samuel McKnight. The material allegations of the bill 
were, that Adam Torrance died in the year 1783, intestate, 
and possessed of a large personal estate; that Ann, the wid- 
ow, and Hugh Torrance, the eldest son, administered on the 
estate and received it into their possession; that Hugh soon 
after died, and the whole burthen of the administration de- 
volved on the said Ann; that the administration account nev- 
er was settled; that the said Ann kept possession of the estate 
until the year 1803, when she died, without having made 
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any division thereof; that the defendants, Alexander and Dec. 1840 
George Torrance, were her executors; that the plaintiff’s in- “> aia 
testate was one of the distributees of Adam Torrance, and Adm’r, 
never had received her portion of the estate; that she died in | ¥ 
1830, intestate, and the plaintiff is her administrator; and the ‘e, a1. 
bill calls for an account of the estate, and that the representa- 
tives of the administratrix may pay over, &c. The proper 
parties were made. ‘There was also a charge about certain 
negroes, which is mentioned in the opinion of the Court, but 
which did not affect the main question presented. - 

The defendants, Alexander and George, Ex’rs., &c., in 
their answer relied upon the lapse of time; and also stated 
that the said Adam Torrance was killed at the battle of 
Ramsour’s Mills, in 1779; that administration on his estate 
was granted to his widow Ann and his son Hugh, in the fol- 
lowing year; that in the year 1781, the British army, in their 
progress through this State, burnt the house and all the pa- 
pers therein, including the papers of the administrators; that 
the plaintiff’s intestate, Betsy, resided with her mother, the 
said Ann, until she was thirty years old; that she then mar- 
ried one McKnight; and that neither she nor her husband 
ever set up any claim to an account from the said Ann of the 
intestate Adam Torrance’s estate; and then the defendants 
answered specially as to the negroes. The defendant Sam- 
uel McKnight answered and disclaimed all interest in the 
suit. ‘The defendant Margaret answered as to the negroes. 
A replication was filed to the answers, and depositions ta- 
ken. After several orders, the case was set for hearing, and 
sent to the Supreme Court. 


W. J. Alexander and Boyden for the plaintiff. 
D. F. Caldwell for the defendants. 


Rurrtn, Chief Justice. It is not necessary, in so plain a 
case, that the facts should be minutely detailed. We think 
it clear that the plaintiff cannot Lave an account of the es- 
tate of the intestate, Adam Torrance. He died in June, 
1780, and the bill was filed in October, 1836. Between 
June, 1780, and February, 1781, a sale was made by the ad- 
ministrators; and from the depreciation of the currency of 
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Dec. 1840 the period, the personal estate, including debts, may probably 
rl have amounted to something less than £200 specie, to be di- 
Adm’r. Vided between the widow and eight children. In February, 
Tor 1781, the British army, in its march through this State, pass- 
et al. ©d the family residence and burned it and the furniture and 
books of accounts, and destroyed most of the other property. 
Elizabeth, the intestate of the plaintiff, was an infant at her 
father’s death, and was brought up and supported by her 
mother, the administratrix, with whom she resided until she 
came of age, in 1790, and afterwards until her marriage, in 
1801. It does not directly appear, that the administrator, 
Hugh Torrance, or, after his death, that Mrs. Torrance came 
to an account with Elizabeth of her father’s estate, and paid 
her share of it. But there isa strong presumption of fact 
in the affirmative. Both parties have examined Adam Tor- 
rance, a son of the intestate Adam; and he says, that, from 
the destruction of the British, and the depreciation of the 
paper currency, the nett estate, after paying debts, amounted 
to but little, but that for his share of that, the administrator 
settled with him, and, as he understood in the family—though 
he does not know it—he settled also with the other children. 
At all events, this witness or any other does not mention ev- 
er having heard Elizabeth at any time, either before or after 
her marriage, complain of not having received her share, to 
her satisfaction. But whether such a settlement actually 
took place or not, is not very material. The plaintiff comes 
too late with his bill for an account, after the lapse of fifty- 
six years from the death of the intestate, of forty-six from 
the coming of age of the party entitled to the account, and 
of thirty-five after the death of the surviving administratrix, 
by whom the account ought to have been rendered. These 
facts—not to say any thing of the state of the times and the 
loss of papers by fire and accident, are, in themselves, suffi- 
cient to bar the relief sought. 

The plaintiff attempted to account for this laches by rep- 
resenting that McKnight understood the negroes, received 
from his mother-in-law in 1801, were given by her in abso- 
lute property, and received by him in satisfaction of his wite’s 
share of her father’s estate: whereas, they have been recov- 
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ered by the mother’s executors, upon the ground that they Dec. 1840 
were not thus given, but only lent for life. But this does~—~—~—— 


not answer the difficulty at all. In the first place, there is 
no evidence of any such understanding of the transaction on 
the part of McKnight, or that those negroes had any connec- 
tion with his wife’s share of her father’s estate. In the next 
place, we must take it now, that the negroes were not trans- 
ferred to McKnight, either in payment, or as an absolute 
gift to his wife, but on a loan to himself. If so, he, being a 
party to the transaction, could not have misunderstood its 
character, and been thereby misled as to his rights in respect 
to his wife’s distributive share of her father’s estate. It may 
be possible and probable, that the jury were mistaken in the 
trial at law, 1 Dev. & Bat. 284, as to the real purpose of the 
mother, when she put the negroes in her daughter’s posses- 
sion. But if so, the effects of that error cannot be evaded in 
the method here adopted. ‘The transacticn was altogether 
independent of her duty to account with the next of kin of 
her late husband and intestate. The plaintiff is not, there- 
fore, entitled to any relief in respect to the estate of Adam 
Torrance, deceased; and his bill, so far as it seeks the same, 
must be dismissed with costs. 

The bill likewise alleges, that the will of Mrs. Torrance 
does not dispose of the negroes, whose value has been re- 
covered in the action of trover from this plaintiff, by her ex- 
ecutors; and that the intestate Elizabeth, who survived her 
mother, is entitled to a share thereof as one of her next of 
kin, and prays an account in respect thereof also, 'T'o this 
the defendants do not make any objection on the score of mul- 
tifariousness; but have answered and submitted to account, 
and, indeed paid into court a certain sum as and for the share 
of the monies in their hands belonging to the plaintiff as ad- 
ministrator. The plaintiff is, therefore, entitled to an ac- 
count upon this part of the case; and he may either take out 
of the office the sum paid in for him and put an end to the 
suit, or, if not satisfied with the account of Mrs. Torrance’s 
estate rendered by her executors, he may have a reference in 
the usual form to have those accounts taken, and his intes- 
tate’s share ascertained under the direction of the court. 


Graham 
Adm’r. 
Vv 


Torrance 


et al. 
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Dec. 1840 But that he will do, of course, at the risk of the costs, in 
~ case he fails to shew himself entitled to more than was paid in. 


Y 


Per Curiam. Decree accordingly. 


EPHRAIM PIERCY vs. WILLIAM W. PIERCEY & al. 


The surety for an appeal, in an action at law, from the County to the 
Superior Court, cannot have the case re-examined ina Court of E- 
quity, upon the allegation that the verdict and judgment at law were 
unjust; unles; it also appears that by concert and collusion betweer 
the plaintiff and defendant at law such unjust judgment was suffered, 
for the mere purpose of charging the surety, when the principal was 
not really chargeable by reason of his insolvency: 

Or unless he alleges a ground upon which the defendant at law himself 
could have had the judgment re-examined in a Court of Equity. 

Where a defendant appeals trom the County to the Superior Couit, and 
then dies, whereupon the suit is revived against his executor or ad- 
ministrator, and the debt or demand established against the latter, but 
the plea of fully administered is found in his favor, the sureties for 
the appeal are bound for the amount of the debt or dermand so ascer- 
tained, and judgment must be rendered against them accordingly; al- 
though the plaintiff only takes judgment quando against the executor 
or administrator, or sign jadgment and pray process against the heirs 
or devisees. 


This was a bill of injunction filed at the Fall Term, 1839, 
of Yancy Court of Equity. Answers were put in, and at 
September, 1840, upon the motion of the defendants, Bar- 
LEY, Judge, ordered the injuaction to be dissolved. From 
this interlocutory order there was an appeal, by permission, 
to the Supreme Court. The facts are fully stated in the o- 
pinion of the court. 

Edney for the plaintiff. 


Saunders for the defendants. 


Rurrin, Chief Justice. In 1823, Blake Piercey, now de- 
ceased, gave his bond to his son William, one of the defend- 


. 
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ants, for the sum of $1C0, loaned to the father. In 1826, Dec. 1840 

William went to live on a farm of his own, and his father 

sent three negroes to assist him; two of whom worked for  y 

the son nearly a year, and the third two years. In 1829, Pierey 
: : et al. 

the father, being then nearly seventy years of age, and in- 

firm, and his three sons, namely, Ephraim, the present com- 

plainant, William and Seaborn, came to an agreement for 

the division of the father’s estate amongst tLe sons; by which 

a plantation and other property to the value of nearly $2,000, 

over and above the shares of the other two sons, were allot- 

ted to the plaintiff, Ephraim; and in consideration thereof 

he was to pay the debts of the father, and also comfortably 

provide for and maintain his father and mother during their 

respective lives. ‘Tio that effect the plaintiff then entered 

into a covenant with the father. After this, the defendant 

William applied to Ephraim for payment of the bond given 

to him by his father; but Ephraim alleged that it had been 

paid by the father, and refused to pay it. William then in-: 

stituted an action against Blake Piercy, on the bond, and on 

the pleas of payment and satisfaction obtained a verdict and 

judgment. On the part of the defendant in the action, it 

was managed by the present plaintiff, Ephraim; and from 

the judgment he prayed an appeal to the Superior Court, 

and became one of the sureties therefor, and obtained an- 

other. The parents became dissatisfied with the provision 

made for them by their son Ephraim, and left his house, and 

went to reside with their other son William; and there the 

said Blake continued to reside until his death, intestate, in 

1837, pending the appeal in the Superior Court. He had 

also instituted an action against Ephraim on his covenant to 

support him and his wife, which was also pending at his 

death. This last suit, the present defendant, William, con- 

ducted on behalf of his father. Over and above his demand 

on that covenant, the said Blake left no effects at his death. 

For the purpose of reviving and carrying on both of those 

suits, the defendant, Keenon, at the instance and request of 

William Piercy, administered on the estate of the intestate 

Blake, and made himself a party to each of the actions; but 

he attended no further to them, and left them to be conduct- 


Pierey 
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Dec. 1840 ed by William Piercy and Ephraim Piercy respectively, as 

ew the persons most conversant with, and most concerned in, 

vy _ the suits. Upon the trial in the Superior Court of the ac- 

—— tion brought by William on the bond for $100, there was 

again a verdict and judgment for the plaintiff, and also a 

judgment against the sureties for the appeal, of whom E- 
praim Piercy was one; and execution issued thereon. 

Ephraim Piercy ther filed this bill against William Pier- 

cy and Keenon, and therein charged that the hires of the 

negroes exceeded in value the amount of his father’s said 

bond, and were applied; in part, to the satisfaction of the 

bond, and the residue of the hires were given by the father 

to the defendant William; that, in truth, the bond was given 

up to the father; but that, after their parents went to live 

with William, (which the bill attributes to undue influence 

of William for the unfair purpose of compelling Ephraim 

to pay large sums on his covenant) the father was induced 

in his dotage to re-deliver the bond to William, and to ac- 

knowledge that it had never been paid. The bill further 

charges, that the plaintiff refused to emer into the arrange- 

ment for a division of the property, and into the covenant to 

pay his father’s debts, until an account of those debts was 

stated; that accordingly they were stated by one Lewis, an 

accountant, in the presence and with the assistance of Blake 

Piercy and his son William and other two sons, and amount- 

ed to about $500; but that this debt on the bond for $100 

was not included in that account, nor mentioned by the de- 

fendant William, as existing; and has been since brought 

forward for the purpose of unjustly or fraudulently charg- 

ing the plaintiff on his covenant to pay the debts of his fa- 

ther. The bill further charges, that the defendant Keenon 

is insolvent, and that by combination with the other defend- 

ant, William, he refused or failed to plead the want of assets, 

although no assets have come to his hands, and by such 

plea he could have prevented the plaintiff at law from get- 

ting judgment against him, the administrator, and, as a con- 

sequence, against the present plaintiff and the other surety 

for the appeal: And also that a verdict was found upon the 

plea of payment in the suit at law, upon the evidence of the 
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father’s acknowledgment before mentioned; which was un- Dee. 1840 
true in fact, and unfairly obtained in the extreme dotage of > 
the father, and by practising on his infirmities, for the 
purpose of charging the present plaintiff on his said cove- Pierey 
nant. : 
The prayer of the bill was for relief against the judgment, 
and upon the exhibition of the bill the usual preliminary in- 
junction was granted. 
Both of the defendants have answered. The answer of 
Keenon admits that he offered no new plea upon being made 
party to the suit, because he was advised that it was not ma- 
terial that he should; and he understood that the present 
plaintiff was the person really interested in the suit, and 
would attend to it in all respects, so as to protect himself, if 
it could be done. 
The answer of William Piercy denies that the hire of his 
father’s negroes was applied, or was applicable to the bond 
sued on, and says that he settled with his father for those 
hires, and fully satisfied him therefor; and that no part of 
the bond had been in any manner paid or satisfied, but the 
whole principal and interest are justly due to him. He de- 
nies that the bond had ever been given up to him, and says, 
that at the time of dividing his father’s property, this debt 
was known as one which the plaintiff then understood he 
was to pay. He admits that at the trial at law he gave in 
evidence the acknowledgment ot his father, that the bond 
had not been paid; but denies that such acknowledgment 
was unduly obtained, or was false in itself; and says that it 
was voluntary and often made by his father, and was, in fact, 
true. He admits that he received his parents into his house, 
and there supported them for several years; but he denies that 
he did so for the purpose of injuring the plaintiff, or that he 
induced them to leave the plaintiff, or that he had any other 
motive for his conduct in this respect, than the discharge of 
his filial duty. ‘The answer then insists, that the question, 
whether the bond had been paid, was a matter triable at law, 
and had really been fully and fairly tried upon the issues 
joined in the suit at law, and under the management of the 
present plaintiff, who had the said Lewis and several other 


14 
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Dec. 1840 witnesses examined, to support the issue on the part of the 

Peny defendant at law, and failed therein both in the County and 

_v Superior Court; and, therefore, that there is no ground for 
oe ¢ invoking the aid of this court. 

On the coming in of the answers, the defendant William 
moved to dissolve the injunction, and it was dissolved, with 
costs; and the plaintiff, by leave of the court, appealed to 
this court. 

We do not perceive any ground of fact or law upon which 
the injunction could have been continued. It is to be re- 
membered, that the creditor is not seeking to charge the 
plaintiff in this court, on his covenant to pay his father’s 
debts. If he were, the plaintiff might well insist, that he 
was no party to the suit at law, and that, whether the debt 
was due from the father or not, he ought not to be charged 
with it, because it was not among those which were stated 
to be owing by his father, and which he agreed to pay. The 
answer, indeed, says, that it was so stated to the plaintiff; and 
upon this motion we must take this explicit response to the 
bill to be true. But, if it were otherwise, and that debt had 
not been known by, or mentioned to, the plaintiff, so that, as 
between these parties, the plaintiff might not be bound by 
his covenant to pay it, yet, if it had not been paid by the 
father, it remained a debt of the father, notwithstanding the 
defendant William, from forgetfulness or other cause, omit- 
ted at that time to mention it. Consequently, the father was 
still liable in an action against him on the bond, although the 
present plaintiff was not liable on his engagement then en- 
tered into. 'The father’s liability was triabie and determina- 
ble at law, and has been tried and determined twice against 
him. Now, the liability of the plaintiff in this suit does not 
arise on his original contract with his father, but on his new 
engagement for him, as surety for the appeal. This is an 
engagement to pay according to the result of that suit; and 
it is no answer to the plaintiff at law for the surety for an 
appeal, more than for bail, to say that the verdict and judg- 
ment were unjust; unless by concert and collusion between 
the plaintiff and defendant at law, such unjust judgment 
were suffered for the mere purpose of charging the surety, 
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where the principal was not really chargeable by reason of Dec. 1640 
his insolvency. But the bill charges no such collusion be- ‘a 
tween the defendant William and his father. Onthecon- y 7 
trary, the charge is that the defendant imposed on his fa- ~— 
ther in his dotage, and thus procured unfounded confessions. “ 
But even in that form the charge is wholly and directly de- 

nied. Upon this part of the case, therefore, there is no 
ground for relief to the plaintiff. As between the parties of 
record at law, the question of payment was both fully open, 

and has been fully tried at law; and this court cannot re-ex- 
amine it. There is no intimation of collusion on the part of 

the father; and the charge of collusion between the two de- 
fendants here does not relate to this part of the case. The 

pleas of payment and satisfaction were put in by the father, 

or, rather by the plaintiff in the father’s place; and it is not 
pretended in the bill that the administrator interfered to pre- 

vent the present plaintiff offering on those issues all the evi- 
dence he chose, and the answers state that the whole man- 
agement of the suit was lett to this plaintiff. Collusion be- 

ing thus out of the case, there is no ground on which the 
surety for the appeal can have the case re-examined here, if 

the party defendant to the suit could not himself have it re- 
examined on the same ground. But there is a charge of 
collusion between the present defendants respecting another 

part of the case. It is charged and not denied, that Keenon 

is insolvent, and that he administered at the instance of Wil- 

liam Piercy for the purpose merely of having the suits be- 
tween the father and his sons revived, and without any in- 
tention on his part of interfering in the suits; and it is ad- 
mitted that his intestate left no effects, and that he did not 
plead “ no assets.” Upon this, it is contended for the plain- 

tiff that he ought to be relieved, because, by pleading the 
want of assets, there would have been a judgment in favor 

of the administrator, upon which the sureties to the appeal 
would have been discharged. We should think the plaintiff 
entitled to the relief he asks, if the administrator could have 

been admitted to plead, as it is thus supposed he ought, and 

if the effect of a verdict in favour of the administrator on 
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Dec. 1840 that plea would discharge the surety. But upon those points 


——e 


the plaintiff, as we think, labours under a mistake. 
We believe it is common, in this State, for executors and 


Pierey administrators, against whom a suit, originally brought a- 


gainst the testator or intestate, is revived, to plead fully ad- 
ministered or other pleas to protect themselves as executors 
or administrators. 

How the practice arose we are not informed, and it is con- 
trary to the course in England. Smith vs. Harman, 6 
Mod. 142. 1 Salk. 315, 2 Saund.72. Note O. But we 
do not now propose to consider the propriety of our practice, 
but, for the purposes of this cause, admit that the adminis- 
trator might have so pleaded. Still the surety for the appeal 
would not have been discharged, although there would have 
been jndgment to a certain extent in favor of the adminis- 
trator. If, in a suit revived against an administrator, he may 
plead as in a suit brought originally against him, then, in the 
revived suit, any judgment may be rendered for the plaintiff, 
which, upon the same pleas and verdict, would be given in 
his favour in an original suit against the administrator.— 
Therefore, upon a plea of fully administered, and a verdict 
in affirmance of it, the plaintiff might, according to our law, 
sign judgment for his debt quando, or sign his judgment and 
pray process against the heirs. In either case, there is a debt 
ascertained and adjudged to the plaintiff; for which, accord- 
ing to the terms of his bond, the surety for the appeal is lia- 
ble. The absurdity of holding otherwise, will at once ap- 
pear from this consideration: that it would discharge the sure- 
ty upon the ground of the principal’s inability to pay; where- 
as the danger, that he was, or might become, insolvent, 
was the very reason for requiring u surety, who is to pay the 
recovery, if the principal either will not or cannot pay it. 
The present plaintiff has been in no degree injured by the 
omission of the administrator to plead the want of assets, 
since, if he had so pleaded, the plaintiff would have been 
liable in the same degree and to the same extent as he now 
js upon the judgment rendered against him. 

It must, therefore, be certified to the Court below, that this 
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Court sees no error in the interlocutory decree; andthe plain- Dec. 1840 
tiff must pay the costs in this Court. - 


Per Curiam. ‘The interlocutory decree dissolving the 
Injunction confirmed. 


NORMAN McDONALD & al. ve. DANIEL McLEOD. 


Where a bargainor executes a deed, absolute on its face, and asks a 
Court of Equity to declare it a mortgage, he must show that the real 
intent of the parties was, that it should only bea security, and that it 
put on the form of an absolute deed -by reason of the ignorance of the 
draftsman, or from mistake of the parties, or because of undue ad- 
vantage taken of the necessities of the debtor. 

Solemn instruments between parties, able to contract, must, in the pre- 
sumption of every Court, declare the truth in regard to the subject 
matter of theircontract, uatil error, mistake or imposition be shown. 

Where the instrument given was an absolute bill of sale for a slave— 
where the sum paid was not grossly disproportionate to the value of 
the slave—where it did not appear that the agreement, on the part of 
the defendant, that the plaintiffs might have the slave on repayment of 
the purchase money, was made before or at the time of the execution 
of the bill of sale—where the defendant had refused to take a mortgage, 
and seven years had elapsed without any claim on the part of the 
plaintiffs, the Court would not consider the bill of sale asa mortgage, 
and dismissed the plaintiffs’ bill calling for such a decree. 


This was a bill filed in Moore Court of Equity, at Spring 
Term, 1837. Answers were put in, replication made, depo- 
sitions taken, the cause referred to the Clerk and Master, a 
report made and confirmed, and the cause set for hearing 
and removed to the Supreme Court at the Fall Term, 1840. 
In the Supreme Court, a petition was filed to rehear the in- 
terlocutory order referring the case to the Clerk and Master, 
and the petition was granted. ‘The facts of the case are stat- 
ed in the opinion of the Court. 

Strange and Winston for the plaintiffs. 

W. H. Haywood, jr. for defendant. 
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Dec. 1840 Gaston, Judge. This bill was filed by Norman McDon- 
MeDonalg 2/4 and John McDonald against Daniel McLeod, in the 
et al. Court of Equity for the county of Moore, on the 7th of Feb- 
McLeoa, TU2tY, 1837; and its object is to let in the plaintiffs to re- 
* deem a negro s!ave named Joe, which the bill alleges to have 

been conveyed by them to the defendant, as a security for 

the repayment of a sum of money lent to them by him. The 
plaintiffs state, in their bill, that in the month of February, 

1829, having occasion for the sum of seven hundred dollars, 

to pay judgments obtained against them by one David Ken- 

nedy, they made application to the defendant for a loan of 
money, and the defendant thereupon advanced and lent to 

them the sum of four hundred dollars; and for the purpose 

of securing the repayment thereof, they delivered to him the 

negro slave Joe, then of the age of twenty-two years, and of 

the value of six hundred dollars, and at the same time exe- 

cuted and delivered to the defendant a bill of sale for the 

said negro. The plaintiffs charge, that it was not intended 

either by them or the defendant, by the execution of the said 

bill of sale, absolutely to sell the said slave; but, on the con- 

trary, it was, at the time of the transaction, expressly declar- 

ed and agreed by and between the parties thereto, that the 
plaintiffs should, notwithstanding the said bill of sale, be at 
liberty to redeem the said slave at any time they thought pro- 

per, on repaying the said four hundred dollars. The plain- 

tiffs complain thet they have repeatedly applied to the defen- 

dant to come toa settlement with them, in regard to this 
transaction, and have repeatedly offered to pay whateversum 

might be found due to him thereupon, and required the re- 
delivery of the said slave; and, particularly, that in the month 

of November, 1836, the plaintiff Norman tendered to the 
defendant the whole sura of four hundred dollars, and de- 
manded restitution of the slave; but the defendant unconsci- 
entiously refused to comply with any of these requisitions; 

and they therefore pray that an account may be taken of 

what is due to the defendant for principal money in respect 

of said loan, and of what may be due to the plaintiffs be- 

cause of the hire or value of the services of the said negro, 

while held by thedefendant, and that the defendant may be 
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decreed to re-deliver and re-convey to them the negro so de- Dec. 1840 
posited with him, aud for further relief. McDonald 
The defendant’s answer was filed in August, 1837, and et al. 
sets forth, that some time in the year 1829, the plaintiffs did McLeod. 
apply to the defendant to borrow money, and offered to give 
a mortgage upon the negro man Joe, as security for its re- 
payment, but the defendant refused to lend on mortgage of 
the negro; that the defendant proposed to purchase the said 
negro if the plaintiffs would take a fair price threfor; that 
the plaintiffs assented to this proposition, and the sum of four 
hundred dollars was agreed upon as the fall price of the ne- 
gro; that the defendant paid thissum to the plaintiffs, and 
they thereupon executed an absolute bill of sale of the negro 
to the defendant. He avers that he paid the full market price 
of negroes of that description, and that the sum paid was un- 
derstood and expressed to be in absolute payment for the ne- 
gro, but states that after the money was paid and the bill of 
sale executed, Norman McDonald, one of the plaintiffs, ask- 
ed of the defendant whether, if the said Norman should, 
within a reasonable time, pay the defendant four hundred 
dollars, he, the defendant, would not let him have the negro, 
and that, in answer to this enquiry, the defendant declared 
that he would not come under any obligation to do so, but 
would act thereupon as be should think proper. The de- 
fendant further states, that he has resided constantly within 
eight miles of the plaintiffs; that from the time of his pur- 
chase of the slave, in 1829, until near the close of the year 
1836, the plaintiffs never demanded nor set up any claim to 
the slave; and that then, when negroes were selling at very 
high prices, the plaintiff, Norman, tendered the money, and 
made the demand set forth in the bill. ‘To this answer there 
was a general replication. At the succeding term, March, 
1838, the cause was continued, and at September Term, 
1838, set down for hearing. At the same time, however, 
there appears to have been an order whereby it was “ refer- 
red to the Clerk and Master to take an account as to the hire 
of negro, and report to next Court.” To the succeeding 
Term, (March, 1839,}. a report was returned, wherein the 
Master states that he had notified the parties to attend, and 
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Dec. 1840 that one of the plaintiffs did attend accordingly; that he 
McDonald “24s that the plaintiffs received of the defendant $400 on the 
et al 15thof February, 1829; and that calculating interest on this 
sum, and applying the price of the annual hire of the negro, 
which he finds to be $67 50 cents, first to the entinguish- 
ment of the interest on this sum, and afterwards to the dis- 
charge of the principal; he finds that, on the 15th February, 
1839, there was a balance in favor of the plaintiffs of $171 
60 cents. The transcript of the record informs us that the 
report was filed and confirmed, and the cause set down for 
hearing. At the succeeding Terms of March, 1839, Sep- 
tember, 1839, and March, 1840, the cause was continued 
for a hearing, and at theSeptember Term, 1840, was order- 
ed to be removed for a hearing to this Court. 

Upon the opening of the case here, it was insisted by the 
Counsel for the Plaintiffs, that the reference ordered below, 
was a peremptory adjudication by the Court, that the Defend- 
ant was liable to an account as mortgagee for the hire of the 
negro ; and that the report of the master under that order of 
reference having been confirmed, it was thereby conclusive- 
ly established, that not only the entire sum advanced by the 
mortgagee and the interest thereon had been refunded, but 
that the Defendant was indebted to the Plaintiffs by reason 
of the excess of hires as found by the master, and that noth- 
ing remained but to fashion the decree of this Court so as to 
effectuate the interlocutory decrees aforesaid of the Court 
below. Although a doubt could scarcely be entertained, but 
that the reference, report, and proceedings thereon were in- 
tended or supposed by the parties, according to the loose 
practice formerly very prevalent in the Courts below, not to 
decide the great question of mortgage or no mortgage on 
which the controversy depended, but simply to speed the 
cause and put it in a state for an immediate final decree in 
case the Court, upom a hearing, should declare the Plaintiffs 
entitled to relief as mortgagors; the established rules of prac- 
tice of Courts of Equity would have probably compelled us 
to acquiesce in the soundness of the position taken by the 
Counsel for the Plaintiffs. See Bruce v. Child, 4 Hawks, 


377. McLinv. McNamara, | Dev. & Bat. Eq. Ca. 409. We 
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have been relieved however, from all difficulties on this sub- Dee. 1840 
ject, by a petition for a rehearing of the interlocutory decrees yoo aia 
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below, which we very readily granted, and we now proceed et al. 
MeLeod: 


upon the pleadings and proofs to examine the claim of the 
plaintiffs to relief. 


The proofs offered, as bearing on the question whether the 
negro was sold or pledged, are few. 


In behalf of the plaintiffs it is testified by their brother, 
Swain McDonald, who it would seem (though he does not 
distinctly so declare) was present when the transaction was 
consummated, that ‘* Norman McDonald wished a condition 
for redemption to be inserted in the Bill of Sale, but defen- 
dant absolutely refused, saying that such a condition would 
make it a mortgage, and that he must have a firm bill of sale, 
but that whenever said McDonald would pay him back the 
money, he would let McDonald have the negro.” He after- 
wards repeats with a slight modification, that “the McDon- 
alds still wish to have a condition to redeem in the bill of 
sale, but defendant refused and said he would have nothing 
to do with a- mortgage, but that whenever they paid the mo- 
ney they should have the negro back.” Sarah Carter testi- 
fies that she was present at Norman McDonalds’s some eight 
ornine years past, when said Norman and his brothers, John 
and Swain and the defendant, were round a table counting 
money, that after the money was counted, the defendant, 
“addressing himself to Norman McDonald said, ‘this is 
your money,’ upon which McDonald answered, ‘the negro is 
yours until I return you the money,’ and fhe defendant re- 
plied “to be sure or certain,” she cannot recollect which_— 
The Plaintiffs offer, also, the depositions of Daniel McKethan 
and Archibald McCollum in relation to the value of Joe at 
the time of the alleged mortgage. The former states that 
the negro was as likely as any of his age inthe neighborhood, 
and that the witness would have given $500 for him, but he 
does not know that he would have sold for that sum, where 
not personally known, and the latter supposes he ought to 
have sold for $500. The defendant has taken no testimony. 


We are unable to discover any satisfactory ground, upon 
15 
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Dec. 1840 which the plaintiffs entitle themselves to the relief of this 
McDonald Court. , ' 
et al. It is not questioned but that a deed, absolute upon its face, 
may be shewn by extrinsic facts to have been executed as a 
security for the payment of money, and to have put on the 
form of an absolute deed by reason of the ignorance of the 
draftsman, or from mistake of the parties, or because of un- 
due advantage taken of the necessities.of the debtor. In ex- 
amining transactions between borrowers and lenders, and 
between necessitous men and their creditors, Courts of Equi- 
ty, aware of the unequal relation of the parties, and of the 
facility by which the former may be surprised into improv- 
ident arrangements, and of the moral coercion which the lat- 
ter can exercise over their apparent freedom of action, are 
particularly attentive to any circumstances tending to shew 
an inconsistency between the form of an act and the intent 
of the parties, and will take great pains, when their suspi- 
cion is thus excited, to get at the substance of what was done 
or intended to be done by them. But unquestionably it is a 
conclusion of reason, and therefore must be the presumption 
of every Court, that solemn instruments, between parties able 
to contract, declare the truth in regard to the subject matter 
of their contract, until error, mistake, or imposition be shewn. 
The defendant admits that the application of the plaintiffs 
was for a loan of money to be secured by a mortgage of the 
slave; and although he declares that this application was re- 
jected, nevertheless the application itself indicates a state of 
things between the parties, a negotiation for a loan, which 
calls for the scrutiny of the Court into the transaction which 
followed upon it. if the sale—or apparent sale—which then 
took place, had been for a price grossly disproportionate to the 
value of the slave, this would have been a material circum- 
stance to shew, either that the absolute deed was intended to 
operate only as a security for repayment of the money then 
advanced, or was obtained by a fraudulent misrepresentation 
An answer that it should be used only as such asecurity. But the evi- 
pempentive dence does not establish a gross disproportion. The answer, 


te a which is evidence for the defendant in this respect, because 
or the dee 


fendant. directly responsive to the bill, positively states not only that 
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the sum paid was agreed upon by the parties as the full price, Dee. 1840 
but that it was in fact the full market price of the slave. Nor McDonald 
is this statement disproved. The value ofa slave is neces-  ¢ 4). 
sarily a matter more or less of opinion~and is not susceptible 
of very precise ascertainment. The only witnesses exam- 
ined as to this point are those introduced by the plaintiffs, 
and were selected, as we may well presume, because their o- 
pinions were known to be favourable to a high valuation. 
Neither of these states what at the time of the transaction was 
the general price of slaves like the one in question. One of 
them declares indeed that he himself would have given $500 
for Joe, but adds that he does not. know that such a price 
would have been given by any person to whom the slave was 
not personally known; and the other expresses his opinion 
that Joe ought to have commanded $500. Now if we should 
allow this to be the value of the negro, it is exeeedingly im- 
probable that any person would have advanced $400 as a 
loan, and looked only to the negro as security for its repay- 
ment. The plaintiffs do not represent themselves as enter- 
ing into any engagement to refund the money—and pretend 
that they were at liberty to repay it at any time. If the 
slave died, the defendant was to have no means of compelling 
repayment—and if he lived, the plaintiffs might redeem wher 
they pleased. 

If such a contract were indeed made, the defendant might 
set up a plausible claim to be relieved from it, because of im- 
position. Nor can we disregard the circumstance that the 
conduct of the parties can searce'y be reconciled to the view 
of the transaction, which is pressed on us by the plaintiffs, 
The defendant, for seven years, under an absolute deed, ex- 
ercises the rights of an absolute owner, and the plaintiffs, du- 
ring this time, are not heard to intimate any claim to the 
property. Nor is the conclusion, to which an examination 
of the extrinsic circumstances, accompanying the sale or ap- 
parent sale, evidently leads us, mueh, if at all, weakened by 
the direct evidence on which the plaintiffs rely. ‘The prin- 
cipal evidence is that of Swain McDonald, their brother, and 
this is very deficient in precision and fulness. It does not 
state the details of the transaction—nor at what period of it 


Vv 
McLeod. 
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Dec."1840 the conversation passed to which he testifies—whether the 


McDonald desire, expressed by his brother Norman, to have a condition 


et al. Of redemption in the bill of sale, was before the deed was 


v 


McLeod 


prepared, or was stated by way of objection to its execution, 

* or was made known after its execution—and whether the 
declaration of the defendant, that Norman or the plaintiffs 
might have the negro again on paying the money back, was 
before the bargain was concluded, or afterwards. One fact, 
however, is explicitly stated by him, that the defendant de- 
clared that he would not assent to such a condition being add- 
ed to the deed, for that it would convert the deed into a 
mortgage, and he was determined to have nothing to do with 
a mortgage. After such a declaration, it will not readily be 
inferred that in effect the agreement was for a mortgage.— 
Indeed this testimony—as well as that of the witness Sarah 
Cuxrter, is consistent with the account given of the transac- 
tion by the defendant, except that the witnesses make his re- 
ply to the proposal of an agreement for a re-purchase, more 
unequivocal than it is represented in the answer of the de- 
fendant. 


Whether such an agreement was in truth made, and if 
made, within what time the condition of re-purchase was to 
be acted on, are enquiries into which we need not enter; for 
this bill is founded solely upon a ground which the plaintiffs 
have failed to establish, that the negro was mortgaged as a 
security for money borrowed. 


Per Curiam. The bill dismissed with costs. 
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JAMES QUINN vs. JOSEPH GREEN and others. 


A sheriff, who has seized property under an execution, which ia claimed 
by other persons besides the defendant in the execution, cannot sus- 
tain a bill in equity requiring these persons and the plaintiff and the 
defendant in the execution to interplead, so that their respective rights 
may be ascertained. 

In a bill of interpleader, the plaintiff must always admit a title as against 
himself in all the defendants. A person cannot file such a bill, who 
is obliged to state, that, as to some of the defendants, the plaintiff is a 
wrong-doer. 


This was a bill in Equity, filed in the Court of Equity of 
Lincoln county, at September Term, 1839. The allegations 
and prayer of the bill are set forth in the opinion of the 
Court. ‘Two of the defendants demurred generally to the 
bill, and the demurrer coming on to be argued at Spring 
Term, 1840, of Lincoln Court of Equity, before his honor 


Judge Serr te, it was decreed that the demurrer be sustain- 
ed and the bill dismissed. From this decree the plaintiff ap- 
pealed to the Supreme Court. 

Saunders, Alexander and Hoke for the plaintiff. 

Boyden for the defendant. 


Rurrin, Chief Justice. The plaintiff, being sheriff of 
Lincoln county, received a writ of fieri facias for $2,498:23, 
with interest and costs, recovered by the defendant Green a- 
gainst the defendant Johnson, as administrator of Timothy 
Chandler deceased. ‘The plaintiff placed the execution in 
the hands of one Maury, one of his deputies, who seized un- 
der it two slaves, which were found in the possession of the 
defendant Morris; and also six other slaves, and some cattle 
and household furniture, which were found in thé possession 
of the defendant Elizabeth Chandler. The seizure was made 
by the direction of the creditor Green, who pointed out the 
slaves and other articles to the deputy sheriff, as property be- 
longing to the estate of Timothy Chandler, derived from E- 
lizabeth Chandler by their intermarriage and his subsequent 
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Dec. 1840 possession. Morris, alleging the two slaves, that were taken 

——— out of his possession, to belong to him under an appointment 

— by Elizabeth Chandler under a power in the will of one Ar- 

Green thur Graham, a former husband of the said Elizabeth, insti- 

et al. tuted an action of detinue for those slaves against Maury and 
Green. James Graham, as administrator of one William 
Graham deceased, (who was a son of the said Arthur Gra- 
ham, deceased,) also claimed the other six slaves, under a 
provision in the will of the father, Arthur; and brought an 
action of detinue for them against the same persons. A third 
action, namely, trespass, was brought against the same par- 
ties, Maury and Green, by Elizabeth Chandler, who claimed 
property in part of the slaves and other articles and the right 
of possession of the whole, and denied that any part was of 
the estate of her last husband, Timothy Chandler. 'The dep- 
uty sheriff delivered all the effects seized to his principal, the 
present plaintiff; and he was required by the creditor, Green, 
to proceed to a sale, and also by Johnson, the administrator 
of Timothy Chandler, who insisted that the slaves and other 
things did belong to the estate of his intestate. The sheriff 
then filed this bill, as a bill of interpleader, against Green, 
Johnson, administrator of 'T’. Chandler, and against the plain- 
tiffs in the three actions at law, that is to say, Morris, James 
Graham, administrator of William Graham, and Elizabeth 
Chandler; in which he acknowledges the possession in him- 
self of all the property seized by his deputy, and submits to 
deliver to either or any of the defendants, or otherwise to dis- 
pose of it asof right he ought; and, in the mean while, prays 
for an injunetion against further proceedings in the suits al- 
ready brought at law, and also to restrain the creditor, Green, 
from taking any steps at law to compel him to sell, or amerce, 
or otherwise punish him for not selling. 

To this bill the defendants Green and Johnson, adminis- 
trator, demurred; and the other defendants put in answers, 
setting forth the nature of their respective claims, and sub- 
mitting to interplead with the other parties. But when the 
cause came on to be argued on the demurrer, between the 
plaintiff and the two defendants, who had put it in, the Judge 
of the Court of Equity was of opinion, that the case was not 
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a fit one for a bill of interpleader, and therefore sustained the Dec. 1840 
demurrer and dismissed the bill as against those two parties. ein 
From that decree the plaintiff appealed to this Court. v 


In support of the bill, the counsel for the plaintiff has been me 4 


unable to adduce the authority of any adjudication. His on- 
ly reliance is a dictum of Lord MansFie.p, in Cooper vs. 
Sheriff.of London, 1 Bur. 37; in which he mentions a bill 
filed in Chancery by. the sheriff, in a case of disputed proper- 
ty, as one of the modes in which a sheriff may be relieved 
from danger or indemnified from loss. That, however, could 
not be a question in that cause; and, indeed, the doctrine be- 
longed to another jurisdiction, and, therefore, although laid 
down by an eminent Judge, is not authority. We are saved 
the necessity of discussing the question on elementary prin- 
ciples, by having a case in equity deciding it in opposition , 
to that opinion of. Lord Mansriexp. Slingsby vs. Boulton, 
1 Ves. & Bea. 334, was a bill of interpleader by a sheriff, 
similar to the present; and, on the motion for an injunction, 
Lord Epon enquired for an instance of such a bill by a 
sheriff, and, none being cited, he declared the sheriff to be 
concluded {rom stating a case of interpleader, because in such 
a bill the plaintiff always admits a title against himself in all 
the defendants. He said, a person cannot file such a bill, 
who is obliged to state, that as to some of the defendants the 
plaintiff is a wrong doer. 


If, in this case, the property was in the plaintiffs in the ac- 
tions that have been brought at law, the sheriff was a tres- 
passer in seizing it, and he did it upon the responsibility of 
answering for the act as @ trespass. Against that risk he 
should have provided, by taking a bond of indemnity from 
the execution creditor. He cannot escape from responsibility 
by turning over the owners of the property on the creditor. 
On the other hand, if the property was really subject to the 
debt, it was properly seized, and the creditor is entitled to 
have it sold, notwithstanding unfounded actions or claims by 
third persons. ‘The sheriff, having thus made himself liable 
to one or other of the parties, by misfeazance or nonfeazance, 
is not a mere stake-holder, but his interest is directly involv- 
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Dec. 1840 ed in any decision that can be made on the claims of the oth- 
“———~— er parties. é 


The decree must therefore stand affirmed and with costs 


in both Courts. 
Per Curiam. Decree accordingly. 


GEORGE K. SHUTT and wife vs, ARCHELAUS CARLOSS. (a) 


A guardian, who permits his female ward to marry under the age of fif- 
teen years, Cannot, for that reason, be held accountable as trustee for 
the wife, aftet the marriage, and after he has delitered over the pro- 
perty to her husband. 

The guardianship ceased upon the marriage, for the statute (Rev. Stat. 
c. 71, 8. 7, and c. 34, 8. 47,) does not declare such a marriage void, 
but only subjects the husband, upon conviction, to certain peualties, 
and to the loss of his wife’s property. 

A guardian is not bound to have a marriage settlement made in favor 
of his female ward under any circumstances, even when she has a 
large estate, and is about to marry a man of slender fortune. 

Noris he answerable in pecuniary damages for mariying his female 
ward “in disparagement.” 

Inequality of fortune never constituted “ disparagement.”’ Thereby was 
contemplated some personal or social defect or disqualification, &ec. 
Compensation cannot be allowed, independent of his commissions, 
to a guardian for his time and trouble, but these are to be considered 

in fixing the quantum of hi» commiasions. 


This was a bill filed by the plaintiffs against the defendant 
in Chatham Court of Equity. The defendant put in his 
answer, to which there was a replication; a reference to the 
master and a report were made, and exceptions filed to the 
report. At Spring Term, 1838, the cause was set for hear- 
ing, and transmitted by consent of parties to the Supreme 


(a) ‘This case was decided at December Term, 1838, but has not be 
fore been reported. 
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Court. The facts, as appearing from the pleadings and Dec. 1838 
proofs, are stated in the opinion of the court. 


Shutt 
et ux. 


W. H. Haywood for the plaintiff. 
Badger and Manly for the defendant. Carloss. 


Gaston, Judge. Thomas Stokes, of the county of Chat- 
ham, died intestate in the year 1811, leaving three children, 
Jordan, Sylvanus and William B. Stokes, and administration 
on his estate was granted to the defendant. William, the 
eldest of the children, died shortly after his father, leaving a 
widow aud one child, Hannah H. Stokes, and the defendant 
also administered on his estate. Hannah H. Stokes being an 
infant, the defendant, after the death of her father, was ap- 
pointed her guardian. On the 22d of January, 1824, she in- 
termarricd with Robert Carloss, the son of the defendant, who 
died iatestate in the month of October, 1827, leaving the said 
Har.nah and three infant children surviving. In the month 
of October, 1830, she intermarried with George H. Shutt, and 
on the 7th of March, 1831, they filed this bill. 

The bill alleged that, at the time of the intermarriage of 
the plaintiff Hannah with her first husband, she was not 
quite fourteen years of age, she having been born on the 14th 
of March, 1810; that the said marriage was procured by the 
influence and management of the defendant; that Robert Car- 
loss, at the time of the marriage, had little or no property, 
but was dependent on his father, who had corsiderable land- 
ed and personal estates; that no settlement of any kind was 
made upon her, at the time of the marriage; that upon the 
marriage he received from her guardian a large part of het 
estate, aud either wasted it or so encumbered it with his 
debts, that the same had been lost to her; that, upon his 
death, administration of his effects was granted to the de- 
fendant, who, as such administrator, had taken possession of 
part of the property, which had been hers, claiming it as the 
property of the said Robert. The complainants insisted, in 
the first place, that the defendant, having suffered or procured 
the said Hannah to be married at such a tender age, without 
the consent o1 advice of the Court, and without any settle- 
ment, was bound to make good whatever loss she had sus- 


16 
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Dec. 1838 tained, particularly as the marriage was with his own son, 


Shutt 
et ux. 
v 


Carloss. 


~ and therefore was to be held to account with the plaintiffs, as 


guardian of the said Hannah up to the time of her last mar- 

riage. And they further insisted that the first marriage of 
the said Hannah having taken place before she was filteen 

years of age, without a certificate from the defendant, her 

guardian, that she had attained the age of fifteen years and 
had his permission to marry, and this being known to the 

defendant, her first husband acquired no right by the said 
marriage to any part of her property real or personal, ty rea- 
son of the provisions of an act of the General Assembly of 
this State, passed in the year 1820, entitled “ An act concern- 
ing the marriag2 of female infants;” and that all the estate, 

both real and personal, which she had at the time of that mar- 
riage, ought to be delivered over to the plaintiffs by a decree 
of this Court. They complained of the defendant refusing 
to come to an account with them concerning his administra- 
tion of the estate of Thomas Stokes, and of his guardianship 
aforesaid, and of the loss sustained by the plaintiff Hannah, 
by reason of her first marriage, or to render any account of 
his guardianship during the time she was the wife of his son, 
and to make good to them the debts of his said son paid out 
of her estate; and prayed that all proper accounts might be ta- 
ken, that the defendant might be decreed to stai.d as a trustee 
of all the plaintiff Hannah’s property during her eoverture 
with Robert Carloss and up to the time of her marriage with 
the plaintiff Thomas, and account for the same, and the rents, 
hire and profits thereof, and make good all losses, which she 
had sustained by reason of her first marriage, and make good 
all the debts of her said first husband paid out of her estate, 
and for general relief. 

The defendant in his answer set forth an account of his 
administration of the estate of Thomas Stokes, as the same ap- 
peared of record in thecounty court of Chatham, taken by order 
of said Court, on the petition of Silvanus and Jordan Stokes, 
by commissioners for that purpose appointed, whereby it ap- 
peared that there was a balance due to him of $706 20 cts., 
and averred that the said account was true and just. He 
stated also that in conformity with the decree made upon that 
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petition and confirming that report, he settled in full with the Dee. 1938 
said Silvanusand Jordan. The defendant further stated that ~ ams 
William B. Stokes, at the time of his death, had no property et ux. 
but what was coming to him from the estate ot his father, Canin 
Thomas Stokes, and died excessively indebted. And he re- 
ferred to the account current of his administration of the 
property, which was allotted to him as the administrator of 
William in the division ot Thomas Stokes’s estate, as the 

same was returned to the County Court of Chatham, and 

was there of record, and averred that the same was correct. 

He also averred that he had settled in full with Hardy Chris- 

tian and Ruth his wite, which said Ruth was the widow of 
William B. Stokes, for her distributive share in William B. 
Stokes’s estate. The defendant further averred that, after 

the marriage of the plaintiff Hannah with Robert Carloss, the 
defendant delivered over to the said Robert all the property 

of his said wife, and had a full settlement of his accounts as 

her guardian, upon which settlement a balance was found 

in his favour of $382, declared that this balance was just and 

true, and said that it was understood and agreed between 
himself and the said Robert, when this settlement was made, 

that the defendant should not require payment of the said 
balance, but relinquish his claim therefor to the said Robert 

and his wife, by way of advancement to the said Robert his 

son. The defendant did not admit that the plaintiff Hanuah, 

at the time of her intermarriage with the said Robert, was 
under the age of fifteen years, and especially denies that, at 

the time of the said marriage, if in truth she was under that 

age, he knew that she was so, or that his son knew it; buton 

the contrary saith that he did then believe her to be over the 

said age, which belief was founded on her appearance, she 

being a well grown and stout young woman. He admitted 

that he had administered on the estate of Robert Carloss, and 

had paid off his debts, a large proportion of which had been 
contracted in building a dwelling house and making other 
permanent improvements on the real estate of the piaintiff 
Hannah. To this answer the plaintiff put in a general rep- 
lication, and at the September Term, 1832, the following or- 

der was made: “By consent of parties, without prejudice 
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Dec. 1838 in any form to either party, on any of the matters alleged or 


Show insisted on, the master is directed to state the accounts of the 
etux. defendant, Ist, as administrator of Thomas Stokes, deceased; 
~~ 2d, as administrator of William B. Stokes, ceceased; 3rd, as 
" administrator of Robert Carloss, deceased; 4th, as guardian of 
Hannah Shutt, the plaintiff, and report said accounts to the 
next term. ‘The master is directed further to report what 
was the age of the said Hannah, when she married Robert 
Carloss, and the time of such marriage; the value of her es- 
tate, and the value of said Robert’s estate at their said mar- 
riage; and particularly the master is directed also to report 
the value, nature and condition of said Hannah’s estate in 
Virginia and Tennessee, with any other special matters, 
which either of the parties shall require of him, connected 
with this suit.” This order of reference was renewed from 
Term to Term, until September Term, 1836, when the mas- 
ter made his report, to which were annexed long and detail- 
ed accounts of the administration by the defendant of the es- 
tate of Thomas Stokes, and also of the estate of William B. 
Stokes, and a'so an account of the defendant as guardian of 
the plaintiff Hannah until her intermarriage with Robert Car- 
loss in 1824, when the master stated that all her property was 
then delivered over to the said Robert. The master report- 
ed that, on the account of the defendant, as administrator of 
Thomas Stokes, there was a balance due to the defendant of 
$819 9L cents; that, on his account as administrator of 
William B. Stokes, there was a balance in his favor of 
$389 17} cents; and that, on his guardian account there 
was a balance due him of $394. The master’s report found 
that the plaintiff Hannah, at the time of her marriage with 
Robert Carloss, was under the age of 14 years, and was 
worth in real and personal property the suth of $9,800, and 
that Robert Carloss was then worth a horse, bridle and sad- 
dle, and perhaps a few hundred doliars in cash; and that, at 
the death of the said Robert, the conuition of the estate of 
the said Hannah was not materially changed. The master 
further reported that he did not state the defendant’s ac- 
counts, as adininistrator of Robert Carloss, for the reason that 
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the defendant averred that he was not ready to go into that Dec. 1838 
account, and it was not insisted upon by the plaintiffs. 7 8 

To this report several exceptions were taken by the plain- et ux, 
tiffs, and one exception by the defendant. And, the parties | ¥ 

. Carloss. 

having completed their proofs, the cause was set down for 
hearing and transmitted to this court, where it has been 
heard, as well upon the equity arising upon the pleadings 
and proofs, as upon the several matters included in the ex- 
ceptions of the parties. 

It appears from the proofs in the cause, as well as upon 
the finding of the master, that the plaintiff Hannah, at the 
time of her marriage with the defendant’s son, was under 
the age of fourteen years. It does not appear that this fact 
was known either to the father or the son, and the defend- 
ant’s positive averment, that he believed her to be over fif- 
teen years of age, is so confirmed by the testimony with res- 
pect to her womanly appearance at that time, that the court 
yields credence to it. He knew, however, that she was very 
young, and might so easily have ascertained, by enquiring 
of her mother, whether she had or had not attained the age 
of fifteen, that his neglect to make that enquiry is nearly 
equivalent to knowledge of the fact, that she was under that 
age. There is no proof that the defendant employd any 
arts, or exercised his influence as guardian, to bring about 
the marriage. When it took place, she was residing with 
her mother, and without the consent and against the will of 
her mether, ran away with Robert Carloss to be married. 
It sufficiently appears, however, that the defendant was well 
aware of the intended marriage, and made no effort to pro- 
vent it. We hold therefore that the marriage took place with 
his connivance, if not direct »pprobation. It was an une- 
qual marriage in point of fortune. ‘The husband had scarce- 
ly any property, and she was worth nearly ten thonsand 
dollars. His father, however, wasa man ot considerable es- 
tate and respectable standing in society, and the young man 
had reasonable expectations of fortune from him ata future 
day. He had recently arrived at age, and, notwithstanding 
a propensity for dissipation, which had begun to manifest it- 
self, and which greatly increased after marriage, was of in- 





EQUITY CASES IN THE 


Dec. 1838 dustrious habits, and supported himself by his industry. 


et ux. 
v 


Carloss. 


Shatt 


This dissipation did not produce that extravagance, which 
usually results from it; for he did not impuair the estate, of 
which he acquired possession by the marriage. He improv- 
ed his wife’s land, aud the debts which he left were almost 
exclusively contracted in making these improvements.— 
There is no proof that he treated his wife ill, or that they 
lived otherwise than happily together until his death. Three 
children were the fruits of this union, all of whom, for aught 
that appears, are still living. 

The main question for us to decide is, whether, upon 
these facts, the defendant can be declared a trustee of the es- 
tate of the plaintiff Hannah, after her said marriage, and 
therefore bound to account to the plaintiffs for said property, 
notwithstanding his having delivered it over to her first hus- 
band. It is only on this ground that the Lill of the plaintiffs 
can be supported. Whatever opinion may be entertained 
as to the delicacy or propriety of the defendant’s conduct, in 
sanctioning a marriage of his ward at that tender age with his 
own son, even though he may have thereby rendered him- 
self liable to punishment, this court, acting as a Court of 
Equity, has no jurisdiction over him in regard to the mat- 
ters complained of, except to enquire whether he has faith- 
fully accounted for her estate committed to his care. Now 
we are unable to see any satisfactory ground, on which this 
qnestion can be determined in the affirmative. Upon the 
marriage of the defendant’s female ward with an adult hus- 
band, the defendant’s office of guardian ceased. Hargrave’s 
Co. Lit. 88, b. note. Mendez v. Mendez, 1 Ves. Sen. 91— 
Roach v. Garvan, 1 Ves. Sr. 157, and, upon the marriage, 
the husband became the owner of all her personal property 
in the hands of the defendant, and seized in her right of all 
ker real estate. 

The first ground taken in the bill, why this court should 
hold the defendant accountable as guardian, notwithstanding 
his office had expired, and he had delivered over the proper- 
ty and accounted for his management thereof to the owner, 
is, that having permitted a marriage, so unequal in point of 
fortune, to be contracted by his ward, without the consent of 
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the proper court, and without exacting a settlement from the Dec. 1838 
husband, he is bound to make good the loss of property she 
has thereby sustained. ‘This ground we think clearly un- et ax, 
tenable. It is not pretended to have been ever adjudged, . ¥ 
~gy* : “ Carloss. 

that a guardian is bound, under any circumstances, to re- 
quire a settlement of his ward’s property upon her, before he 
permits herto marry. The novelty of the position assumed 
is an exceedingly strong objection to it. Innumerable cases 
have occurred of marriages by female wards, aud many of 
them have no doubt proved indiscreet and unfortunate. Per- 
haps in not in onein a thousand has any settlement been made, 
and as yet we have heard of no attempt but this to render 
the guardian iiable, because of the omission to require one. 
She has, on reaching twelve years of age, the l-gal ability to 
contract marriage, independent of any one’s will; the conse- 
quences of marriage on her property are defined by law; and, 
however expedient it may be sometimes to guard against 
these consequences, it has not been made the duty—and prob- 
ably it ought not to be made the duty—of any one to guard 
against them by marriage settlements. It is only in a very 
artificial state ot society, that these can become common, or 
be regarded as generally useful. It has been argued that cur 
act of 1762 (Rev. St. c. 54, s. 18,) makes it the duty of the 
courts, on receiving information that a guardian is about to 
marry his ward “in disparagement,” to remove him from the 
guardianship; that this is a distiact recognition with us that 
the permitting of such a marriage is a breach of duty; that 
the marriage of the defendant’s ward to his son was one of 
this character; and that it is a principle of universal appli- 
cation that he, who, by a breach of duty, has occasioned a 
loss, should, to the extent of his ability, repair that loss. 

Before examining this argument particularly, it occurs to 
us, as not a little extraordinary, if the law-makers contem- 
plated such a liability upon guardians, as that now contend- 
ed for, that in defining their duties, in acts where winute de- 
tails are found—stch as in regard to the mode of selling 
their perishable estate, the keeping of their stock, the lending — 
out of their money, hiring of slaves, renting of lands and pay- 
ment of the taxes, disposition of the lightwood, boxing of the 
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Dec. 1838 pine trees and sale of the timber on their lands—it has not 
Shou been distinctly and plainly declared. But upon the argu- 
etux. ment it may be remarked, in the first place, that the law is 

po am indeed solicitous to prevent a marriage being made in “ dis- 

paragement,” and chiefly so, because it belongs to that class 
of evils, which, once done, admits of no temedy or redress. 
What pecuniary measure can be resorted to, for ascertaining 
the injury from an ill-assorted marriage? And if one could 
be found, how wisely the law would act, in a case where a 
woman had thus married, in allowing the husband to put in- 
to his pocket the damages recovered hecause of this grievous 
wrong to her? The ancient law sternly prohibited what it 
termed marriages “ in dispatagemient,” both hy Magna Char- 
ta and the Statute of Merton. Yet we are told by the high- 
est authority “that no action can be brought upon this stat- 
ute, inésmuch as it was never seen or heard that any action 
was brought upon the Staute of Merton, forthis disparage- 
ment, against the guardian for the matter aforesaid; &c.; and 
if any action might have been broight fof this matter, it 
shall be intended that at some time it would have been put 
in ure.” Littleton set. 108. Co. Lit. 8h: b. Besides, ine- 
quality of fortune never constituted “ disparagement.” 'There- 
by was contemplated some persona: or social defect or dis- 
qualification, such as deformity, lunacy, disease, villenage, a- 
lienage or corruption of blood. Co. Lit. 80, 81,82. In no 
sense, analogous to the ancient import of the term, could 
the marriage of the female plaintiff with her fitst husband 
have been deemed a marriage in dispatagement. It brousht 
no disgrace On her or her kin; did not put her or them below 

An sppliea- their proper station. As to the charge in the bill that the 

tide a A guardian negle¢ted to ask the advice of the Court in relation 

a cours ior to the marriage, betore he permitted it to take place, this, we 

ay ' {ne SU ppose, has been charged, becanse of some vague notion that 

ward chat this is required in England of all guardians. We find noth- 
merry is ing to warrant that doctrine, and certainly an application to 
whotly un- 

knewn to Court for advice on that subject is wholly unknown in our 

our usec? usages. In England the Court of Chancery exercises a ve- 

ry high control over the marriage of what are there termed 
wards of Court, and filing a bill in their behalf makes them 
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wards of Court. Marrying an infant ward of the Court, Dec. 1838 


without the previous consent of the Chancellor, is there a Shute 


contempt of the Court, and tke Court is enabled by imprison- 
ment of the husband and others concerned in the contempt, 
to compel what it deems a proper settlement for the wile. If 
an infant ward of the Court be suspected of intending to make 


an improper match, the Chancellor will grant an injunction 
to restrain all communication with the infant by letter or 


otherwise. When an infant ward of the Court is committed 
to the care of any person, the Chancellor may require from 
the committee a recognizance, that such infant shall not mar- 
ry without the leave of the Court, and ifthe infant should so 
marry, though without the privity or knowledge or neglect of 
the committee, the recognizance is nevertheless forfeited.— 
Whether these or other extraordinary powers of a like kind 
can be claimed by any Court in this country over the mar- 
riages of those who are competent by law to contract mar- 
riage, by making them “the wards of such court,” we need 
not stop to enquire. But in England they are exercised on- 
ly over marriages of “ wards of Court,” and there is no pre- 
tence that here the female plaintiff was ever constituted such. 

The next ground, upon which the plaintiffs rest their claim 
to hold the defendant accountable as still remaining guardian 
of the plaintiff Hannah after her first marriage, is, for that 
the said marriage was contracted in violation of the act of 
1820, entitled “ An act concerning the marriage of female in- 
fants.” (Rev. St. ch. 71, sec. 7, c. 34, s. 47.) By that stat- 
ute it is made an indictable offence, punishable by fine, for a 
man to marry a female infant under the age of fifteen years, 
except in the case where her father shall be alive, and shall 
have, previously to the marriage, given his written consent 
thereto. It is also enacted that, when the husband shall be 
convicted of such offence, it shall be the duty of the Court, 
before whom the conviction may be had, to appoint one or 
more trustees to take charge of the property belonging to the 
female so married, and the whole estate, both real and per- 
sonal, vested in her at the time of such marriage, and all the 
right, title, &c., shall be vested in and belong to the trustees 
so appointed by the Court, and they shall have power to take 


17 


Carloss. 
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Dec. 1838 the same, and if necessary to sue therefor in their proper 
Shure 2ames, to hold the estate so received and recovered in trust 
etux. for the sole and separate use of the said female during the 
in continuance of the marriage, and, upon the termination 
thereof, if she survive, then to convey the same to her abso- 

lutely, but, if she do not survive, to convey the same to her 
children, and, in default of children, to such persons as would 

have been her distributees and heirs at law, according to the 

nature of the estate, in case she had died unmarried; and it 

is further enacted, that the husband, convicted of such of- 

fence, shall in no case be permitted to hold, use, enjoy, sell 

or dispose of any part of the estate, to which she was entitled 

at the time of the marriage; that all sales and dispositions 

made by him of such property before such conviction, should 

be null and void; and that he shall not, in case of the death 

of his wife, be entitled to administration of her estate, nor to 

a distributive share thereof, nor to curtesy therein. It is 
manifest, upon the least careful examination of the act, that 

it does not invalidate the marriage, if the female was of the 

legal age to consent, which the common law had fixed at 
twelve years. It is further manifest that all the penalties 
thereby denounced are necessarily dependent upon convic- 

tion of the special offence created by the act, although after 
conviction, like ether forfeitures, they are made to relate back 

for some purposes to the time of the commission of the of- 

fence. The marriage of a female infant, over twelve and 

under fifteen, as effectually puts an end to her guardianship 

as her marriage over fifteen; but in the former case, upon a 
conviction of the husband, the trustees, and not the husband, 
become entitled to her property. But it is said, that, although 

this act be in its forms penal, and cannot be carried into di- 

rect execution but in the way specially pointed out by the 
Legislature, yet, so far as its object is protection to the prop- 

erty of infants, a Court of Equity will lend its aid to render 

such protection effectual. We fully assent to this proposi- 

tion, and hold it to be the duty of the Court for this purpose 

to exercise all its powers, preventive or remedial, to the full 

extent of its jurisdiction. It shall not permit, if it can help 

it, the forfeiture, to the benefit whereof the infant is entitled, 
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to be evaded by any subtle contrivance or combination; but Dec. 1°38 
will hold all therein concerned trustees, to the full extent of Shes = 
their improper interference, for the infant. But, nevertheless, et ux. 
as the benefit claimed is to result from forfeiture, and that for- pa AS 
feiture cannot arise but upon conviction, we are unable to ‘ 
see how any Court, in a case where not only a conviction 
has not taken place, but where it cannot take place, and this 
state of things has been produced, not by any fraud, strata- 
gem or combination, but by the act of God, can derive to it- 
self a power of action, legal or equitabie, under this act. The 
aid of the Court has not been invoked to promote or secure 
the beneficial operation of this statute in behalf of the female 
plaintiff. The bill is framed diverso intuitu. We are not 
called upon to say what may be the liabilities of a guardian, 
who, by delivering over the property of his female ward to 
one, who has married her under the age of fifteen years, and 
who has been convicted of the offence, has rendered that coa- 
viction inoperative to secure to her the beneficial effects of 
the Statute. We are not considering a case, where a female 
thus married applies to the Court to have her property pro- 
tected before conviction of the offence, in order to prevent a- 
lienations, which may be prejudicial to her, We are not act- 
ing upon a claim, made by a husband, offending against the 
statute, to obtain possession of his wife’s property, nor even 
asserting the right of one, privy to that offence, to hold such 
property beneficially for himself. ‘The defendant here pre- 
tends no such claim. ‘The case before us is, in truth, that of 
a second husband, in bis wife’s name, seeking our aid to get 
this property, as against the creditors of the first husband and 
the children of his wife by her first marriage; and asking this 
extraordinary aid, after that marriage had continued, uncom- 
plained of for more than three years, and after four years had 
passed since the death of the first husband. We cannot see 
any equity in such a case for enforcing a penal act beyond its 
enactments and its true spirit. 

The exceptions taken to the report of the master are now 
to be considered. The first exception taken by the plain- 
tiffs, is in the nature of an application to re-commit the re- 
port because it is incomplete. It is, that the master has not’ 
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Dec. 1838 reported, as directed by the order of reference, the value, na- 


Shut, ‘Ure and condition of the estate of the plaintiff Hannah, in 


etux. the State of Virginia. Jn the order referred to, as having 

Y been made by consent and without prejudice, this was in- 
deed directed. But we do not need the information intended 
A report to be had thereby, to enable us to decide upon any matter 


ill not be 
senemeai put in issue by the pleadings; and we ought not to re-com- 


Carloss. 


ted, ia or “mit the report in order to have an immaterial matter ascer- 


an immate- tained. ‘The exception is therefore overruled. 

rial matter . . 

aseertain- | For the same reason, the second and third exceptions must 
ed, altho” also be overruled. What may be the nature or value of the 
originall y 


ervered in said plaintiff's real estate in ‘Tennessee, or what the state of 

ence, the defendant’s accounts, as administrator of Robert Carloss, 
are matters wholly foreign from what is now in dispute be- 
tween the parties. 

The fourth exception is, for that the master hath allowed 
the defendant in the account of his administration of the es- 
tate of Thomas Stokes the sum of $608 for his expenses, 
without proper vouchers to warrant the same. If the item 
thus excepted to affected the decree to be rendered in the 
cause, we should be obliged to re-commit the report, in order 
that the master might inform us, either by reference to the 
vouchers or otherwise, upon what evidence he made the al- 
lowance. The exception admits that it was made upon 
vouchers, but denies their sufficiency; and we are without 
the information to enable us to decide upon this appeal ta- 
ken from his judgment. But the exception, were it to be 
allowed in full, cannot affect the decree. The accounts ot 
the administration of Thomas Stokes’s estate and of William 
B. Stokes’s estate, are but preliminary to the account between 
these parties, upon which the decree depends, that is to say, 
the account of the defendant as guardian of the female plain, 
tiff. Upon the account of the defendant as administrator of 
Thomas Stokes, the master hath found a balance in favor of 
the defendant of $819 09 cents. - In the account of the de- 
fendant as administrator of William B. Stokes, he hath cred- 
ited the defendant with one third of this balance, because 
William B. Stokes was entitled to one third of Thomas’s es- 

" tate, and he makes the balance in favor of the defendant as 
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administrator of William B. Stokes $399 18 cents. And in Dec. 1838 
the guardian account he gives the defendant credit for two ‘— 
et ux. 


Vv . 
Carloss. 


thirds of the balance against William’s estate, because two 
thirds thereof belonged to his ward, and makes a balance on 
the guardian account in favor of the defendant of $394. 
Suppose this exception allowed, and add to its amount $18, 
which is embraced within the 6th exception, making the 
sum of $626, it would lessen the credit of the defendant in 
his account as administrator of William B. Stokes by one 
third thereof, or $202, and his credit in the account as guar- 
dian of the plaintiff Hannah, with two thirds of this last 
sum or $134 66 cents, leaving yet a balance due to the de- 
fendant as guardian of more than $250. Now provided 
there be a balance on this account in his favor, the amount 
thereof is immaterial, for, whatever it may be, the defendant 
has relinquished it as an advancement to his son. 


The fifth exception of the plaintiffs is, for that the master 
has not charged the defendant with rents of lands in the 
State of Tennessee from the year 1814 up to the filing of 
the bill. So much of this exception as seeks to charge the 
defendant as guardian, because of rents since the year 1824, 
cannot be sustained, because the guardianship charged in 
the bill terminated by the marriage of the plaintiff Hannah 
with Robert Carloss in that year. But it must be wholly 
overruled, for, upon examining the proofs in the cause, we 
do not find that the defendant did receive rents from those 
lands. 

The sixth exception, so far as it is applicable to the ac- 
count of the defendant, as administrator of Thomas Stokes, 
hath been disposed of. It is a good exception to the account 
of the defendant, as guardian of his ward Hannah, for the 
sum of $40, which was allowed to the defendant for his time 
in travelling to Tennessee on the business of his ward. Com- 
pensation for the time and trouble of a guardian cannot be 
allowed in that form. ‘These are to be considered in fixing 
the quantum of his commissions. But the allowance of this 
exception is of no use to the plaintiffs, for there will still re- 
main a balance against them. 
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Dec. 1838 The exception taken by the defendant to the master’s re- 


Shutt port it is not necessary to examine. 
et ux. It follows that the bill of the plaintiffs must be dismissed. 
ae We do not award costs to the defendant, because of our de- 
cided disapprobation of that part of his conduct which relates 
A plaintiff, to the marriage of his son. But the plaintiffs must pay the 


who seeks Costs of the reference. So far as we have been enabled to 


= a judge, the defendant has managed the estates under his 
missed on charge with skill, diligence and ability. He made his set- 
a tlements regularly with the proper persons, and under the 
von agp sanction of the proper authorities, and has caused his ac- 
unnecessary counts to be filed, where they were accessible to all interest- 


=A reex-ed therein, After a laborious and critical examination, but 


——, one error in them has been established, and that rather an er- 
ror of form than of substance, unimportant in amount, and, 
when corrected, leaving a balance in his favor. The plain- 
tiffs, we think, ought to bear the expense of this unnecessary 


and harassing re-examination of these accounts. 
Per Curiam. Decree accordingly. 
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TEMPLE ROBERTSON & al.vs. PATIENCE STEVENS & al. Dec. 1840 


Where real estate was devised in fee to a woman, who afterwards mar- 
ried, bat it was directed in the will that the possession should be re~ 
tained by A. a third person, and the rents and profits received by him 
until a certain debt was paid, Aeld that the interest of this possessor 
could not be regarded as of a higher character than a term or chattel 
interest, that the possession of a termor is the seizin of him who hath 
the inheritance, and that in such a case, the wife having had issue born 
during the marriage, the husband is entitled to be tenant by the cur- 
tesy. 

To determine whether a bill is maltifarious the enquiry is not whether 
each party is connected with every branch of the cause, but whether 
the bill seeks relief in respect of matters, which are in their nature sep- 
arate and distinct. A bill is not multifarious, where all the plaintiffs 
have an interest on one side, and all the defendants have a common in- 
terest on the other, in the decision of the main matter of controversy. 

Election may be enforced against femes covert and infants between two 
inconsistent rights, where there is a clear intention of him, onder 
whom one of them is derived, that both shall not be enjoyed, and when 
it is against conscience to enjoy both. 


This was an appeal, by leave of the Court, from an inter- 
locutory decree of the Court of Equity of Johnston county, 
made at Spring Term, 1840, by his honor Judge Nasu, over- 
ruling a demurrer which had been filed to the complainants’ 
bill. The allegations of the bill and the causes of demurrer 
are set forth in the opinion of the Court. 


W. H. Haywood for plaintiffs. 
Badger and Bryan for defendants. 


Gaston, Judge. This is an appeal from an interlocutory 
decree in the Court below, overruling a demurrer put in by 
the defendants to the bill of the plaintiffs. The bill, which 
was filed by Temple Robertson and Everett Robertson, a- 
gainst Patience Stephens, Jacob A. Stephens, Everett Ste- 
phens, Henry Stephens, John Allen and his wife Manda, Gas- 
ton Lockhart and his wife Rachel, sets forth that Jacob Ste- 
phens, formerly of Johnston county, died in 1829, seized of 
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Dec. 1840 a large real, and possessed of a large personal, estate, leaving 
Piicinn surviving him, his wife, the defendant Patience, and the de- 


v __ fendants, Jacob, Everett, Henry, Manda and Rachel, his only 
Stephens. children by the said Patience; that before his death the said 
Jacob duly executed his last will, with all the solemnities to 
pass real, as well as personai, property, which has been duly 
proved and recorded, and therein and thereby devised unto 
his daughter, by a former wife, Joanna Stephens and her 
heirs, a certain tract of land, whereof he was possessed at the 
date of his will, and continued possessed until his death. 
The bill further states that the said Joanna, in the month of 
December, 1830, intermarried with the plaintiff, Temple, and 
by that marriage had issue the plaintiff Everett, and after- 
wards, in December, 1831, died; that in the will of Jacob 
Stephens there is a clause in the following words, “ my will 
and desire further is, that all my property of every descrip- 
tion that I am possessed of, stay in the possession of my wife 
until she can raise money and pay a certain debt that I owe 
to Thomas Rice for land to the amount of one thousand dol- 
lars;” and that by virtue of this clause in her deceased hus- 
band’s will, the defendant Patience, upon his death, took 
possession of the tract so devised by the testator to his daugh- 
ter Joanna, and she and the defendant Jacob, acting under her 
authority, have ever since cultivated the land, deriving large 
profits therefrom, have cut down the timber growing on it, 
and otherwise greatly wasted and impoverished it, notwith- 
standing the debt to Rice had been long since paid, and not- 
withstanding the plaintiff Temple had before offered to pay 
off the part of said debt, with which the tract aforesaid was 
by the will chargeable. The bill proceeds to state, that the 
plaintiffs have applied to the said Patience, and requested 
her to account with them for the rents of the said land and 
the waste thereon committed, and to surrender the possess- 
ion thereof; but she hath refused to comply with such re- 
quest, upon the pretence that nothing passed by the devise 
of the said land unto Joanna, the late wife of the plaintiff 
Temple, and mother of the plaintiff Everett. 


The bill shews that at, and before the year 1807, one Ev- 
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erett Pearce, the father of the defendant Patience, was seiz- Dec. 1840 
ed of the said land in fee, and being so seized he duly de-p 
vised the same unto Jacob Stephens (then the husband of = y 
the said Patience) and the said Patience for their joint lives Stephens. 
with remainder to the survivor for life, with remainder to 
their children in fee, and the said Patience and the other de- 
fendants now set up and insist upon the legal title in the said 
land so derived under the said will, and the plaintiffs are 
therefore unable at law to recover the possession of the land, 

or to call the said Patience to account for the rents thereof 

or the waste thereon; but the plaintiffs are advised, and do 
insist that the said Joannah under the devise aforesaid in 

her father’s will, acquired the entire equitable estate in the 

said land, and upon her death the same vested in the plain- 

tiff Temple as tenant by the courtesy with remainder in fee 

to the plaintiff Everett, the only child and heir at law of the 

said Joanna, for they charge that in and by the said will, 

the said Jacob Stephens devised and bequeathed unto the 
said Patience, his widow, and the defendants, his children 

by the said Patience, other valuable lands whereof he was 
seized, and divers valuable slaves and other personal chat- 

tels; and that the said Patience and the said defendants, the 
children of the said Jacob and Patience, have elected to take 

and do enjoy the lands and personal property so devised and 
bequeathed to them respectively, and therefore cannot be al- 
lowed to disappoint the’said will, and deprive the plaintiffs 

so claiming under the said Joanna of the land so devised to 

her in the same will; or that, if the said Patience and the 
other defendants have not yet elected whether to take the 
lands and personal property so devised and bequeathed by 

the said Jacob under the said will, or to claim and hold the 
tract of Jand devised therein to the said Joanna under their 
legal title, in opposition to the said will, they ought now to 
make and will be required to make, such election. The 
prayer of the bill is, to have the possession of the land sur- 
rendered, and for an account from the defendant Patience, or, 

if an election has not yet been made, that the defendants 
may be required to raake their election, and for general re- 

lief. 


en Oo eS TF UOS 


18 
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Dec, 1840 The appellants contend that the demurrer ought to have 
oe a been sustained, and rest their arguments upon three grounds. 
vy In the first place they insist that upon the matters set forth 
Stephens. in the bill, it is apparent that the plaintiff Temple hath no 
interest in the subject matter thereof, and is improperly join- 
ed as a party plaintiff. They argue that he claims to be ten- 
ant by the courtesy of the land devised in fee to his wife, 
but he cannot so be unless his said wife was actually seized 
of the land, or rather had such enjoyment thereof, as, in an 
equitable estate, is equivalent to an actual seizin at law, and 
this seizin was prevented, because of the possession of the 
defendant Patience, during the whole time of the coverture. 
The possession is alleged in the bill to have been holden un- 
der the clause, subjecting the profits of the testator’s estate, 
so far as might be necessary, to the payment of the debt to 
Rice. Now it seems to us very clear, that if the legal fee 
had passed under the will to Joanna, such a possession would 
not have interrupted her actual seizin of the freehold. The 
interest of the possessor could not have been regarded as of a 
higher character than a term or chattel interest, and the pos- 
session of a termor is the seizin of him, who hath the inher- 
itance. See Guavare’s case cited, 8 Coke, 96a. And in 
analogy to this it was laid down by Lord Harpwicke in 
Roberts vs. Diswell, 3 Atk. 609, that in the case of a trust 
estate for payment of debts, the husband may be tenant by 
the courtesy, for it is only a chattel interest in the trustee, and 
the first taker hath the freehold over. 
The next objection to the bill, is, that it is multifarious, 
for that it improperly joins distinet claims against different 
persons. In order to determine whether a bill is multifari- 
ous, the enquiry is not, whether each party is connected with 
every branch of the cause, but whether the bill seeks relief 
in respect of matters which are, in their nature, separate and 
The ease of distinct. Vann vs. Hargett, 2 Dev & Bat. Eq. Ca. 35.~ 
— ‘s Tried by this test, it seems to us, that this bill is not liable to 
Dev. & Bat, the objection of multifariousness. Both the plaintiffs have 
po er: an interest on one side, and all the defendants have a com- 
ed mon interest on the other, in the deeision of the main matter 

of controversy—the right of Joanna Stephens in the land 
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devised to her—and all may therefore be joined in a bill Dec. 1840 
brought to decide it. It has also been objected that some of py oon 
the defendants are femes coverts, and cannot make an elec- =v 
tion. There are matters, certainly, in respect to which femes Stephens. 
coverts are in Equity as well as at law under a personal inca- 
pacity to act—and one of these is a case of “election.” Thus 
where land is, by the law of the court, converted into money 
or money into land, such notional conversion will not be 
compelled, if the cestui que trust, the absolute owner, elect 
to take the property in its original character. Such an elec- 
tion a feme covert or an infant has not the capacity to make. 
But election between two inconsistent rights, where there is 
a clear intention of him, under whom one of them is deriv- 
ed, that both shall not be enjoyed—and where therefore it is 
against conscience to enjoy both—it is every day’s practice 
to enforce against femes coverts and infants. See Gretton 
vs. Howard, 1 Swans. 409, and 1 Roper Hus. and Wife 22— 
Darlington vs. Puliney, 2 Ves. Jr. 544, and 3 Ves. Jr. 
384— Wilson vs. Townshend, 2 Ves. Jr. 693. 
On the whole we see no error in the interlocutory decree, 
from which the appeal has been taken. This opinion will 
be certified to the court below, and the appellants must pay 


the costs of the appeal. 


Per Curtam. Interlocutory decree below affirmed with 
costs. 
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Dec. 1840 HENRY L. PLUMMER & ux. & al. vs. GEORGE D. BASKER- 


eal 


Meclece 


4 


VILLE & ux. 


A deed, whether for valuable consideration or not, but good and effectu- 
al at law, except for want ef registration, and which is lost before re- 
gistratlon, will be set up in Equity and a cecree made for another con- 
veyance by the bargainor or his legal representatives. 

But, before sach a decree can be made, the y ‘aintiff must clearly prove 
that such a deed once existed, its legal ope ation and its loss. 

In the case of a deed thirty years old, proof of its execution is dispens- 
ed with. But to render such a deed admissible, there must be some 
account of its proper custody, and also evidence that the party has been 
iu possession under it. And the proof of execution is only dispensed 
with here on the ground that the attesting witnesses may be dead. 

There is no legal presumption, nor ought there to be an inference in fact, 

- from the mere cireumstance of a person attesting a paper writing as a 
witness, that such witness was aware of the contents of the paper, and 
is therefore bound by it, when it affects his interest. 

The force of circumstantial evidence depends on the number, tendency, 
agreement and conclusive nature of the circumstances in themselves, 
which may be adduced to establish a conclusion, and also on the im- 
portant fact that there are not opposing circumstances, equally undeni- 
able, which are inconsistent with that conclusion; and further, that 
nothing in the party’s power appears to be withheld, which, if produc- 
ed, would shew the facts on which the conclusion is founded to be dit- 
ferent, or authorize an opposite deduction from them. 


This was a bill in Equity, filed in Warren Court of Equi- 
ty, at Fall Term, 1831. The defendants answered, replica- 
tion was taken to the answer, and the cause, having been 


_ set for hearing at Term, — of that Court, was, 


by consent, removed to the Supreme Court. The pleadings 
and facts proved are fully set forth in the opinion as deliver- 
ed by the Supreme Court. 


Haywood for the plaintiff. 
Miller, Winston and Saunders for defendants. 


Rurrin, Chief Justice. This bill was filed September 
29th, 1831, and states, that in December, 1796, two grants 
were issued by this State to John Willis, late of Warren 
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county, each for 2,500 acres of land, situate in the Western Dec. 1840 
District, now the State of Tennessee, on the fork of Deer Seances 
River, and described by metes and bounds in the bill; and = y 
that Willis, for a valuable consideration, sold both of the — 
tracts to William Falkener the elder, late of Warrenton, and, — 
as the plaintiffs believe, executed a regular conveyance there- 

for; that, never having seen the deed nor any copy thereof, 

the plaintiffs are unable to state what was the amonnt of the 
consideration, but that, at the date of the conveyance, which 

they believe to be in 1798, Willis was indebted to said Falk- 

ener by bonds and on accounts in a large sum, amounting to 
upwards of $2,500, and that no part thereof has been dis- 
charged, except by a conveyance of said lands, and that Wil- 

lis had no other means of satisfying the debt; and that Willis 

made, and Falkener received, the conveyance aforesaid, in 
satisfaction and discharge ofhis debt. The bill then further 

states, that William Falkener the elder, on the 20th day of 
October, 1798, conveyed the said two tracts of land to his 

son, William A. K. Falkener, in trust for the satisfaction of 
certain of his creditors, and also, by another deed of the same 

date, subject to the last mentioned conveyance, did convey 

both of the said tracts to William, the son, and his heirs; 

which two conveyances, the plaintiffs charge, were made 

with the knowledge, consent and approbation of Willis, who 
attested the same as one of the subscribing witnesses there- 

to. The bill farther states that sometime in that year, 1798, 
William, the son, transmitted to the house of Smith and 
Rodman, composed of Willet Smith and Thomas Rodman, 

of Philadelphia, who were among the creditors of William 

the father and named in the trust deed, the said original 
grants, together with the conveyance of the said Willis, the 

deeds from William, his father, to himself, and a power of 
attorney from William, the son, authorizing Smith and Rod- 

man to sell the said two tracts of land, in order to assure 

them and the other creditors, in the deed of trust mentioned, 

of the payment of their demands against the father; that no 

sale was ever made, because William the son paid all those 
demands, and that, after having done so, he required the res- 
titution of the papers; and that, in the year 1812, in pursu- 
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Dec. 1840 ance of said requisition, all were returned, except the deed of 





Plummer 


John Willis and the power of attorney from William the son, 


v __ but, instead of those, was senta certificate of Willet Smith, 


Basker- 
ville. 


one of the firm of Smith and Rodman, made before a notary 
public, and setting forth and declaring that the deed from 
John Wiliis to William Falkener and the said power of at- 
torney had been lost. The bill then charges, that there can 
be no doubt but that Willis did make the conveyance as stat- 
ed, for that, since the year 1798, he, Willis, never pretended 
but always disclaimed any interest in said lands, and in fact, 
in the year 1802, being utterly insolvent, took the oath of in- 
solvency, and was duly discharged from imprisonment as an 
insolvent. The bill further states that, as the plaintiffs sup- 
pose, the deed was registered in Warren county, where it 
was made and the parties resided, but that they have been 
unable to find the same either there or in Tennessee; and 
they aver that the book of the Register of Warren, contam- 
ing the deeds registered between 1797 and 1802, has been 
destroyed by fire: And therefore the bill charges that both 
the deed and the registration thereof have been lost, so that 
neither can be produced. ‘The bill then states the death of 
William Falkener, the son, in March, 1819, intestate, leav- 
ing the plaintiff, W. Falkener, and Sarah his two infant 
children and heirs at law; that Sarah, while an infant, inter- 
married with the other plaintiff, Henry L. Plummer, and the 
plaintiff William was still an infant at the filing of the bill; 
and that in the latter part of the year 1819, old Mr. Falken- 
er, the grandfather of the plaintiffs, Sarah and William, also 
died; and that in 1806, John Willis died insolvent and intes- 
tate, leaving an only child, Elizabeth, now the wife of Geo. 
D. Baskerville, who are the defendants in this suit. The 
bill further states that Baskerville and wife have taken pos- 
session of the two tracts of land, claiming them as having 
descended from Willis to his said daughter; and that, for 
want of legal evidence of the conveyance from John Willis 
to the eldest Mr. Falkner, the plaintiffs are unable to bring 
an action at law to recover the land. Whereupon the bill 
(after many minute interrogatories upon the matters charged 
in it, as to the knowledge, information or belief of the de- 
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fendants respectively,) proceeds to pray that the defendants Dec. 1840 
should be decreed to surrender to the plaintiffs the possession Sieent 
of the lands, to execute to them a new conveyance in fee 
simple therefor, and to account for the profits. og 
The defendants put in an answer, of which the material . 

facts are as follows. The defendants admit the deaths of 
William Falkener, the father, and of William, the son, at the 
times stated in the bill, and that the plaintiffs William and 
Sarah are the children and heirs of the iatter, and of the ages 
stated in the bill. They also admit the insolvency of John 
Willis, that he took the oath of insolvency and died intestate, 
as charged in the bill; and the defendant Elizabeth is his on- 
ly child and heir, and the wife of the other defendant; and 
they admit that the grants issued to John Willis, as charged. 
The answer then sets forth that the defendants do not admit, 
nor do they believe, that John Willis ever did sell the lands 
to William Falkener; nor do they admit or believe that Wil- 
lis was indebted to said Falkener in any manner; that the 
defendants have no personal knowledge upon these subjects, 
and had not heard of the grants until, after the death of 
William the son, their existence and his possession of them 
became known, by their being found among his papers; and 
that their information touching these matters was derived 
principally from the late Governor James Turner, who died 
before the filing of this bill, and who was well acquainted 
with the Messrs. Falkeners and John Willis, resided for ma- 
. ny years in the same village with them, and had every op- 
) portunity of acquiring a knowledge of their dealings, and 

married the widow of Willis and mother of Mrs. Baskerville. 
By him, shortly after the death of William A. K. Falkener, 
the defendants were informed that it was his, Governor Tur- 
ner’s belief, founded on his personal knowledge of the deal- 
ings of Willis and William Falkener, the elder, that the for- 
mer was not indebted to the latter, and, if said Falkener did 
receive the grants from Willis, it was not upon a sale to him, 
but for the purpose of raising money by a sale in Philadel- 
phia, where Falkener was well known and Willis was an 
entire stranger, in order to carry on the operations of a gam- 
ing table, called A. B., with which Willis was in the habit of 
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Dec. 1840 © travelling about, for the benefit of himself and Falkener. The 


. answer avers the belief of the defendants in the correctness 
of the foregoing information. The defendants further say, 
that they have no knowledge of the genuineness of the deeds 
from Falkener the father to his son; that the defendant 
George had seen one of them, which purported to be attested 
by John Willis, but whether in his proper hand-writing he 
is altogether ignorant, as he never saw said Willis, and has 
no knowledge of his writing; and they do not, therefore, ad- 
mit that the deeds were attested by Willis; or, if they were, 
that he was apprized of their contents; or that either of them 
includes the lands described in the grants. The answer fur- 
ther states that the lands lie in what is called the Western 
District of Tennessee, to which the Indian title was extin- 
guished a year or two before the death of William Falkener, 
the son, and that the price of lands in that part of the coun- 
try, though before very low, became suddenly high ard the 
lands much in demand; and that about that time, John C. 
McLemore, of Tennessee, a well known dealer in lands in 
the Western District, came to Warrenton to endeavor to pur- 
chase lands of that description, and enquired of said Falken- 
er and of others in his presence, in regard to the owner of 
the lands granted to said Willis, but the said Falkener made 
no reply, and did not intimate any claimto them. The an- 
swer further states that the Register’s Books of Warren coun- 
ty, from 1799 to 1803 were burnt, and not those from 1797. 
And the defendants say, that they were informed by Mrs, 
Turner, that she repeatedly understood from her first hus- 
band, the said Willis, in his life time, that he intended to con- 
vey his Western lands to his daughter Elizabeth; that the de- 
fendants have no knowledge that he did make such a con- 
veyance; but that, if he did, it might have been and probably 
was registered in the book that was burnt; and that, as the 
same must have been made some years before he took the 
oath of insolvency, the said Willis was enabled theieby with 
a clear conscience to relieve himself from confinement. 
There was replication to the answer, and the parties pro- 
ceeded to take proofs. As exhibits the plaintiffs deposited 
the grants to Willis, and also the deeds from old Mr. Falk- 
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ner to his son mentioned in the pleadings. Those deeds bear Dec. 1840 


date the 28th of October, 1798, and purport to be witnessed 


by Thomas Gloster and John Willis, and were proved and y 
registered in May, 1819, upon evidence of the hand-writing Basker- 


of the subscribing witnesses, both of whom were then dead. 
The first of those deeds assigns and conveys 22 slaves be- 
longing to William the father, his remaining stock in trade, 
dwelling house and lot, all his cattle, horses and other stock, 
nine lots in Warrenton, all his household and kitchen furni- 
ture and plantation utensils, and bonds, book debts and other 
dues, and “likewise two tracts of land unto me belonging, 
which are lying or situate in Cumberland or Davidson in 
the Western Territory, the particulars whereof I cannot 
describe, not having the plats now in my possession, togeth- 
er with every other kind of property, if any I have, not here 
enumerated;” upon trust to pay thereout certain debts due 
from William, the assignor, to Smith and Rodman ot Phila- 
delphia, and other creditors mentioned to the amount of a- 
bout $10,009: the second of those deeds, after reciting the 
former, conveys the same property, described in a schedule 
annexed, to the son tor his own use and benefit, after satisfy- 
ing the trusts in the previous deed declared; and in the sched- 
ule, the Tennessee land is mentioned thus, “likewise two 
tracts of land lying or situate in Cumberland or Davidson 
in the Western Territory.” And William, the son and as- 
signee, thereby covenants that he will pay the debts owing 
at that time by his father “as well in conformity to the said 
deed of trust as to an original assignment bearing date the 
5th of August 1797.” 

By the deposition of James Somerville, taken by the plain- 
tiffs, it appears that the witness was very intimate with the 
younger Falkener tor nine or ten years preceding his death, 
but had no recollection of having heard him talk much a- 
bout his business; though he once heard him say he had 
‘valuable lands in the west, if he could get them. This wit- 
ness took administration of the estate of W. Falkener, the 
son, at May court 1819; and states that, in examining his in- 
testate’s papers, he found among them the grants and deeds 
above mentioned, or they were delivered to him by the elder 
19 
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Dec. 1840 F'alkener as belonging to his deceased son, and that he im- 
rr mediately made it publicly known, that the grants were in 
v _ his possesion, in order that it might be ascertained, whether 
— the lands belonged to the heirs of Willis or the heirs of his 
* intestate Falkener. This witness further states, that he found 
among his intestate’s papers the letters and documents here- 
after mentioned, which he identifies; of which the genuine- 

ness isestablished by many other witnesses, so far as respects 

the hand-writing of the persons, whose productions they pur- 

port to be. These documents are: First, a letter written 
from Philadelphia on the 16th of May, 1797, to William 
Falkener, the elder, by Smith and Rodman, in the following 
words: “ We have duly received your favor per Mr. Macon, 
with sundry papers enclosed respecting certain tracts of 
land, of the value of which you request us to make some 
enquiry here. We are entirely ignorant of this kind of pro- 
perty, and equally so with respect to the persons, who are 
most likely to purchase it: and having constantly endeavor- 

ed to avoid all kind of land business,we hope you will par- 

don us if we decline appearing in this. From what we have 
been able to learn, however, there is no sale here for this kind 

of property.” The writer then proceeds to request a payment up- 

on their demand against the other party. Secondly, another 
letter from Smith and Rodman to the same person, dated April 
25th, 1798, as follows: “Your circular letter of the 11th inst. is 
received; the contents of which we have perused with concern, 

not only on ourown account, but muchupon yours. As we had 
been daily flattering ourselves with the hope of a remittance 
from you, our disappointment has been severe. If the step 

you have now taken was not to be avoided, it will be of lit- 

tle purpose to animadvert on our situation with you. As our 
disposition towards you has always been liberal, as we are 
deeply concerned in your ultimately discharging our debt; 

and above all, as we really have confidence in the upright- 
ness of your intentions, we shall not hesitate to come into 

the measures you have proposed to your creditors, provided 

you will agree to make us secure as far as you have the pow- 

et todo so. To this end we have to propose that you will 
take the trouble to have the enclosed powers of attorney 
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(which you sent us last spring,) together with the signatures Dec. 1840 


of the witnesses thereto, fully acknowledged before some pro- Benees 
per authority, and transmit them to us thus proved, in order = y 
that we may hold the property in trust until you have dis- Basker- 
charged our debt; upon which we will immediately agree to — 
any reasonable propositions, which will contribute to your 
accommodation.” 

Smith and Rodman afterwards instituted an action in the 
Circuit Court of the United States for their demand, in 
which Edward Graham, Esquire, of Newbern, was the plain- 
tiffs’ attorney, and John Haywood, Esquire, of Franklin, the 
attorney of the defendant. On the 27th of July, 1802, Wil- 
liam Falkener, the son, before judgment, paid to Mr. Gra- 
ham bonds and cash to the amount of £693. 13. 6., Virgin- 
ia currency, and the suit was dismissed. In the mean while 
Smith and Rodman had become bankrupt, and James Smith, 

Jun. and James Paul had been appointed their assignees. 

The third and fourth documents annexed to Mr. Somer- 
ville’s deposition, are two letters from John Haywood, Esq. 
to William Falkener. The one is dated January 11th, 1804, 
and is as follows: “ Please state your account since Janua- 
ry, 1799, and the payments I have made. I will then add 
my account, and send it to you with the balance in money, 
either before I go or after I return from Newbern. I shall 
try toremember your grants.” ‘The word was first written 
deeds; but the pen was run through that and grants substi- 
tuted. The other is without date and as follows: “'To my 
surprize both Mr. Graham and Mr. Wood say they have not 
nor have ever seen the 5000 acre granis. You had better 
write to the plaintiffs in the suit against you immediately.” 

The fifth is a letter to William, the younger, from James 
Smith & Son, written from Philadelphia and dated January 
23d, 1806. Its words are: ‘ In answer to your favor of the 
15th instant, we inform you that in a small box, which we did 
not know had any thing in it, we found two patents for land 
in North Carolina, for 2,500 acres each in the name of 
John Willis, which appear as if they might have been lodg- 
ed with Smith and Rodman as a security. If these are the 
papers you wish, you shall have them delivered to your or- 
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Dec. 1840 der, or we will inclose them to you, if you desire it, provided 
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we are assured of the debt having been paid. The account 
remains open in the books; and as a number of orders were 
given to those, to whom they were indebted, which we know 
nothing about, you can perhaps inform us how this has been 
paid, and to whom.” 

The sixth of these documents is a letter from Mr. Gra- 
ham, of Newbern, to William Falkener, the son, dated Feb- 
ruary 24th, 1806, in which he says: “ Yours of the 18th 
inst. is received. I am glad to hear that you are in a fair 
way to regain possession of the title deposited with Smith 
and Rodman, as a security for what your father owed 
them. The inclosed will afford that assurance, which seems 
to be required as a pre-requisite to the surrender of the pa- 
pers.” And therewith Mr. Graham sent a statement of the 
debt of William Falkener to Smith and Rodman, amounting 
to $693 13 6 Virginia currency, with his own receipt there- 
for as of July 27th, 1802. 


The next document is a letter of James Smith and Son to 
the same person, in the following words: “ Yours of the 5th 
instant we have just received, and agreeable to your request, 
we now enclose you the two patents, which we are sorry we 
did not know of, when personally applied to some time ago.” 
This letter is without date, but is postmarked “ Phila. March 
12,” and the postage is charged thereon “ 1 1-4 oz. $1:00;” 

The next in order is a letter from the same persons to the 
same, dated April 23rd, 1810, as follows: “ Willet Smith, of 
the house of Smith and Rodman, handed me a letter, wisich 
you addressed to him on the subject of your father’s debt to 
that house, and with respect to some papers left in their 
hands as security. 1 was sometime ago appointed assignee, 
under the bankrupt law, of the estate of Smith and Rodman, 
and I cannot find that this sum, due by your father, has ever 
been paid. There is no credit on the books, and Willet says 
he has never received it, nor given any order for it. I wish 
you would be so obliging as to make enquiry of the attorney 
at Newbern, and know to whom he paid this money, if he 
ever paid it. I shall be glad to hear from you as soon ascon- 
venient; and in the meantime I have written to Willet Smith, 
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who lives in New Jersey, to come to town and make search Deo. 1840 
for the grants of land you speak of, which I have never Seiad 
been able to find among their papers. If these cannot be 
found, you may depend upon my getting Willet to make the Basker- 
certificate you require and forward it.” — 
The next document is a certificate made by Willet Smith, 
before a Notary Public, December 23rd, 1812, as follows: 
“This is to certify all whom it may concern, that William 
Falkener, of Warrenton, in North Carolina, about the year 
1798, put into the hands of Smith and Rodman, of Philadel- 
phia, merchants, two grants for land of 2,500 acres each, ac- 
companied with a bill of sale from John Willis to said Falk- 
ener for said land, and a power of attorney from said Falk- 
ener to Smith and Rodman, authorising them to dispose of 
said land; that some years after that transaction, the said 
grants of land were returned to the said William Falkener, 
but that the bill of sale from Willis to Falkener, and his pow- 
er of attorney to Smith and Rodman, could not then be found, 
nor have they ever been able to find the same, they being 
mislaid or lost.” 
The next and last document produced by this witness, on 
this part of the case, purports to be a draft of a letter, found 
among the papers of William Falkener, the son, from him to 
James Smith, Jr., dated January 25th, 1819, in which he 
says: “You informed me that if Mr. Willet Smith could 
find the deeds made t» my father by John Willis, and the 
power of attorney from the former to Smith and Rodman, 
they should be forwarded to me. In the hope that they may 
be found, and that from my long silence you may have 
thought they were not wanted, I again write, requesting 
that should that be the case, they may be forwarded. If not 
found, I earnestly entreat that all the papers may be particu- 
larly examined. It is of great consequence to me to find 
those deeds from Willis to Mr. Falkener, and any expense 
or trouble, which you or Mr. W. Smith may be at, I will 
cheerfully pay.” 
The witness Mr. Somerville also stxtes that among his in- 
testate’s papers he found an account in the hand-writing of 
his intestate, in the following form: 
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“ Mr. John Willis 
To William Falkener Dr. 
& a @& 
1801, September 30th. To balance of account 

and interest with T. B. G. & Co. 174 10 23 
Account with Wm. Falkener, 335 11 2} 
Account with Wm. Faikener, Jr., 27 11 113 
Account do 42 2 23 
Bonds and interest, 150 2 Il 
Tavern account, 1510 Ill 





Virginia Currency, £745 12 5” 


Cr.” 
And that, accompanying the same were, in the hand-writing 
of the said William the younger, the accounts mentioned in 
the foregoing summary, drawn out at large. They purport 
to be open accounts for dealings by John Willis, as a custo- 
mer in the respective stores of Thomas B. Gloster and Com- 
pany, William Falkener, and William Falkener, the young- 


er. That of Thomas B. Gloster & Co. began April 25th, 
1793, and continued down to May 8th, 1795, and amounted 
to £119 6 6? principal money, which, with the sum of 
£55 3 72 for interest computed to September 1801, made 
the above sum of £174 10 23. That of Wiliam Falkener 
the elder began May 15th, 1795, and continued to January 
8th, 1799, and amounted to £274 6 8, which, with $61 7 
6i computed for interest to September, 1801, made the sum 
of £335 14 23. Those of William Falkener, Jun’r. began 
April 29th, 1799, and continued to July 17th, 1800, and, with 
the interest thereon, computed also to September, 1801, a- 
mounted to the sums mentioned in the above general ac- 
count. The item of “ Bonds and interest” consisted of bonds 
given by Willis to Thomas B. Gloster & Co. for money lent 
in October, 1794, and March, 1795, and to other persons 
which appear to have been assigned to or taken up by the 
one or the other of the Messrs. F'alkener, and on them inter- 
est was also computed to September, 1801. On the general 
statement, below the debits the word “Cr.” is written, but 
no credit is set forth; and on the other several accounts men- 
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tioned, there is no credit given for the price of this or any Dec. 1840 
land, or indeed for any thing, except for the small sum of £1 Pl “2 
6 3, paid in cash, January 5th, 1795. The firm of Thomas y 
B. Gloster & Co. consisted of Gloster and the elder Mr. Falk- Basker- 
ener, and did business up to about May, 1795, when Gloster — 
retired, and Falkener took the whole to himself. 

The same witness also produces an account between Wil- 
liam Falkener and one William Christmas, who was a resi- 
dent of Tennessee, and appears to have been the agent of Falk- 
ener as to some lands ‘claimed by him in that State. In the 
account Christmas charges Falkener with the following 


jtems: 


$ 
“'To cash paid for recording a deed in Tennessee, 1 35 
To cash paid for your land tax in Tennessee for 
the year 1799, 6 04” 
On this account Christmas gave a receipt in full, dated 
March 31st, 1801; and at tfie same time he gave a receipt for 
$20, put into his hands to pay Falkener’s land taxes in Ten- 


nessee. 
Next follows a letter from the same William Christmas to 


William Falkener, and likewise found and produced by Mr. 
Somerville, dated Nashville, July 10th, 1802. In that let- 
ter, the following passages occur: “I received yours by Col. 
C., and several others at different times. In answer to your 
former dates, I have twice written by post, which I expect 
have miscarried. J now inform you, your landed interest in 
this county stands in an ugly pointof view. One thousand 
acres of your land only was advertised for sale for the Fed- 
eral tax. Col. Overton advised me to let it be sold, as you 
had no deed recorded in this country and that [ should be- 
come the purchaser, and then let it be sold for the State tax 
and again become the purchaser and relinquish to you; and 
by these means he thought the title might be good in you. 
I took his counsel and did purchase, though only 100 acres 
was sold, which satisfied the tax. I now relinquish to you 
the aforesaid land I have purchased or may purchase, while 
I have money belonging to you in my hands. I have yet 
between $12 and $15, nearly enough for two year’s taxes. 
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Dec. 1840 | have not the courses of your land, und, as there is no re- 
Plummer Cord here, I cannot say what it is worth, as I do not know 
v theland. Jonce brought to this country a deed of yours, 
— and, asit could not be recorded here for want of the neces- 
‘sary proof, returned it to you again and did not keep a 
copy. You will therefore please send me the courses of 
each tract, by which I likely may ascertain the land and 

nearly its value.” 

The foregoing documents were all read upon the hearing; 
but upon an understanding between the counsel, that they 
were read subject to all just exceptions; and in the argument, 
the counsel for the defendants insisted, that they were not 
evidence against the defendants, but, as coming from the an- 
cestor of the plaintiffs, they were evidence against the plain- 
tiffs. 

By the depositions of several persons, resident in the vil- 
lage of Warrenton from the year 1790 to the bringing of this 
suit, and well acquainted with John Willis and the elder 
and younger Falkener, it is established that Willis was an 
imprudent, dissipated and intemperate man, and lost his cred- 
it early in life, and as soon as 1798, and became insolvent. 
Gloster married his sister; and there was a close and inti- 
mate friendship between Willis and the elder Mr. Falkener, 
who was very kind to Willis, and let him have necessary 
articles from his stores, when no other merchant would; but 
to what amount, the witnesses could form no opinion, except 
the late Judgé Hall, who stated that he was under the im- 
pression each of those persons had told him, it was to no 
great extent. That gentleman also states that at the time of 
this transaction, as alleged, land in the Western District, 
to which the Indian title was not extinguished, was of very 
inconsiderable value; and that he did not recollect to have 
heard either of the Mr. Falkeners set up any claim to these 
lands. 

But two witnesses, Richard Davidson and John C. John- 
son, of whom the latter was the brother-in-law and one of 
the administrators of William the son, state that they were 
particularly intimate with William Falkener for many years 
before his death, and conversed freely with him upon the 
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subject of his property, and often heard him say that he had Dec. 1840 
lands in Tennessee, which his father purchased from John ELT 
Willis; but that he had a difficulty in getting the title pae iy 
pers, and had sent to Philadelphia to procure them; that he — 
always spoke of the conveyance from Willis as an absolute 
conveyance to his father in consideration of debts due from 
Willis to his father; and never spoke of it in any other way, 
or of having any other lands in Tennessee. 

Robert Park, another witness for the plaintiffs, and a 
brother-in-law of Willis, to an interrogatory on the part of 
the plaintiffs, “Did you hear Mr. Willis for many years be- 
fore his death speak of the land in controversy, and particu- 
larly that he had conveyed to any and what person?” an- 
swers, “I have heard him say he had land in the western 
country. Ido not recollect that I ever heard him say, he 
had conveyed it to any person. Ido not recollect the time 
I heard him speak of his western land. I had very little in- 
tercourse with him before his death. We were as friendly 
as brothers-in-law usually are for three or four years after 
his marriage with my sister, which I believe was about 
1793.” To an interrogatory on the part of the defendant, 
“whether about the period John Willis took the insolvent 
debtor’s oath and for some time before, the faculties of his 
mind, and particularly his recollection, and his capacity for 
business, were not greatly impaired by his general habits and 
course of life?” the witness answers “I cannot say with any 
degree of certainty how long before his death his mind had 
become impaired; but it was a considerable time, [ believe 
several years, before his death, that he was incapacitated for 
business from insanity, a situation brought on by. intemper- 
ance in drinking. Ido not recollect that, at the time he took 
the oath of insolvency, he was or was not considered insane; 
but he was habitually intemperate a considerable time before 
that.” 

William Person states that he procured the warrants and 
grants for Willis, and was intimately acquainted with him 
and William Falkener, the elder, and never heard either of 
them speak of Willis having conveyed the lands to F alkener. 
He never heard the latter speak of the lands at all. He, the 
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Dec. 1840 witness, applied to Willis to purchase the lands, but Willis 


Plummer 
v 
Basker- 
ville. 


refused and gave as a reason that he had placed them in the 
hands of William Falkener, Sen’r., to sell for him in the 
Philadelphia market. He further states that John Willis be- 
came insane, the insanity being brought on by dissipation. 
“I do not recollect at what time it became apparent, but it 
was several years before his death; three or four years, as I 
believe, fully three. His habits of intemperance were of long 
standing. When he took the oath of insolvency, and for a 
short time before, he was incapable of business, as I believe 
from personal transactions and conversations with him.” To 
the question on the part of the plaintiffs, “whether he had 
not capacity to remember, when required to reader a sched- 
ule of his property, that he owned 5000 acres of land,” the 
witness answers, “ I believe that at the time he had no mind 
at all, or was in a state of insanity. It immediately preceded 
his confinement for insanity, I think.” 

Jacob Mordecai states that, as a merchant at Warrenton, 
he had dealings with John Willis from 1791 to 1804; that 
his credit was always slender, but was a little better after his 
marriage with Miss Park, until 1797, when he failed and was 
deemed unworthy of credit, though considered honest. Un- 
til 1804, witness was in the habit of seeing Willis almost dai- 
ly, and thought him generally to be in his perfect senses. 
The witness, as a Justice of the Peace, in conjunction with 
another magistrate, administered the oath of insolvency to 
him in March, 1802, and discharged him, and he was then 
both sane and sober, as the witness thought. In 1804 he 
became notoriously insane and was confined until his death. 
To the question on the part of the defendants, “ Do you not 
believe that, during the above period, there were times at 
which he, Willis, was not in his proper mind?” the witness 
replies: “ During the whole period of my acquaintance 
with John Willis, he was of a reckless, frolicsome, jovial dis- 
position. After the withdrawal of his wife from him, which 
was a few years before his attack of lunacy, he became very 
intemperate; and I have no doubt his mind was at times, 
when under the influence of liquor, as much or more de- 
ranged than men of his habits usually are.” 
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Philip C. Pope states that, at some time between the years Dec. 1840 


1813 and 1819, John C. McLemore, of Tennessee, came to PI 
ammer 
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Warrenton and asked the witness and William Falkener, the 
younger, if they knew any thing in relation to the lands sup- 
posed to belong to John Willis in Tennessee; to which the 
witness replied, that he did not, though he would be glad to 
know, as he had married a grand-daughter of the elder John 
Willis, and might be interested in them: But Mr. Falkener 
made no reply whatever. 

The late Mr. Grundy, of Tennessee, states that the lands 
in controversy were within the Indian Territory, until the 
year 1818; that no State tax was imposed on them until 1819; 
and no tax by the United States at any time. 

‘Thomas Rodman died about 1829 or 1830, in Philadel- 
phia; but had spent much of his time after his bankruptcy, 
in India. 

Willet Smith died in July, 1839, in Camden, in New Jer- 
sey, in which State he had generally resided after his failure. 
The year before his death the plaintiffs gave notice to take 
his deposition in Philadelphia; but he did not attend; and 
notice was again given to take it at a place in New Jersey, 
but without its being taken. 

James Smith, Jun’r., one of the assignees of Smith and 
Rodman, died in Philadelphia in 1834 or 5; and James Paul, 
the other assignee, died in May, 1839. In the latter part of 
1839 the sons of those two persons thoroughly examined 
their papers for deeds from Willis to Falkener, and for the 
letter books of Smith and Rodman, but could find no such 
documents. 

The perusal of the pleadings and proofs in this cause can- 
not well fail to produce the impression, that, if the plaintiffs 
do not succeed, it will not be so much from the injustice of 
their demands being established, as from the defect of that 
kind and extent of proof, which authorises the Court affirma- 
tively to declare its justice and enforce it. 

The bill is founded on the allegation of an executed abso- 
luté conveyance, constituting a legal title with the exception 
of the ceremony of regisiration, and lost; so that it cannot be 
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Dec. 1840 set up for the want of registration. 'The object of the bill is 
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to be relieved from loss by that accident, by requiring the 
defendant, as the heir of the person who made the lost deed, 
not to take advantage of that accident, but to execute anoth- 
er. The equity cannot be denied, if the facts, on which it is 
founded, be established. There should be a decree for the 
plaintiffs without regard to the consideration, provided it was 
such as would render the deed effectual in law; for the juris- 
diction is, simply, to set up a legal conveyance, which was 
good in itself and has been lost, and the enquiries are confin- 
ed to the points of its existence, legal operation, and loss. 
Tolar vs. Tolar, 1 Dev. Eq. 456. 

It may at once be stated that sufficient enquiry appears to 
have been made for this instrument, if it ever existed, to au- 
thorise the declaration of its loss, Still it is incumbent on 
the plaintiffs to shew its existence at one time and its con- 
tents. At law the existence of an instrument as a genuine 
one is shewn by proving ils execution according to the na- 
ture of the instrument, that is to say, by the subscribing wit- 
ness, if there be one, or by proof of hand-writing. This is 
ordinarily true in Equity also. Goodies vs. Lake, 1 Atk. 
246. It cannot be otherwise; for in reason as well as in law, 
things which do not appear must be regarded as if they did 
not exist. After it be thus shewn that the instrument exist- 
ed, its operation and effect may be established by provingthe 
contents by the best evidence in the party’s power; such as 
an examined copy, the registry of it or the oral testimony of 
witnesses, who can state the contents, or the admission of its 
contents by the person executing it. But in this case all 
those ordinary proofs are wanting. There is no evidence of 
execution coming from a subscribing witness; there is no ev- 
idence of any witness, who ever saw such a paper as that 
stated in the bill, much less that it was attested by any par- 
ticular person, and that the witness knew the signature ei- 
ther of John Willis or of the attesting witness. Nor indeed 
has any witness been examined, who states more upon this 
point, than that he had heard either from the elder or the 
younger Mr. Falkner, that Willis had made a deed for this 
land jn discharge of the debt he owed Falkner, but without 
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any further particulars as to price or a witness cognizant of Dec. 1840 
any treaty of purchase or attesting the conveyance. Itis ob-), 

vious that the plaintiffs have alleged, and therefore undertake 
to establish, a case difficnIt of proof, even under favorable cir- 
cumstances and where the facts are recent; and the difficulty 
of making satisfactory proof becomes extreme, after the 
lapse of forty years and the death of the parties and of nearly 
all their neighbors and friends, who might and probably 
would have knowledge on the subject of controversy. It 
was said in the argument that such disadvantages naturally 
lead to defects in the proofs, and therefore that these ought not 
to be as fatal, as if they grew out of a transaction, to which 
more direct or full proof would be in the party’s power. The 
inference drawn was, that the Court ought in such a case to 
be satisfied with less proof of the truth of the ancient alleged 
facts. 'T’o that inference we cannot yield our assent. The 
modes of proof may be different; but they must be equally 
satisfactory to the mind. There are, for example, old trans- 
actions, of which the law dispenses with direct proof on ac- 
count of their age, and in place of proof puts up with pre- 
sumptions. Thus, instead of the production of a convey- 
ance by one, who has been a very long time in possession of 
land, not acknowledging to hold under the former owner but 
openly claiming and treating it as his own, the law presumes 
a conveyance to the possessor and its loss. But here there 
is no possession of the land. It is true there could be none, 
for the Indians occupied the territory. ‘The want of possess- 
ion is, indeed, not evidence in this case that such a deed was 
not made. But the plaintiffs have to shew affirmatively that 
it was made, and long possession is stringent proof of the 
conveyance. That there was no possession, then, from 
whatever cause it may have arisen, does deprive the plain- 
tiffs of the benefit of possession, as affirmative evidence of 
such conveyance to their ancestor. In the case too of a deed 
thirty years old, proof of execution is dispensed with. But 
it is the generally received opinion, that, to render such a 
deed admissible, there must be some account of its proper 
custody, and also evidence that the party has been in pos- 
session under it; for it is the accompanying possession of the 
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Jackson vs. Blanshaw, 3 John. Rep. 292. At all events the 
rule applies only to a produced deed, of which the proof of 
execution is dispensed with, on the presumption that the at- 
testing witnesses are dead. 1 Stark. Ev. 330. It has no 
application to the doctrines of presuming or proving the ex- 
istence of deeds. In this case, therefore, there are none of 
the common grounds for dispensing with proof of the execu- 
tion of an ancient deed, or for presuming a deed, further than 
its existence may be established by direct or circumstantial 
evidence, satisfying the mind of the very fact in the same 
manner as such evidence would be demanded upon any oth- 
er question. The presumption from lapse of time is, then, 
really against the plaintiffs; because, in the nature of things, 
the’truth is likely to be obscured, the facts forgotten and ma- 
terial witnesses dead, and the Court misled by specious ap- 
pearances—all in proportiun to the longer or shorter time, in- 
tervening between the happening of a transaction and the in- 
vestigation of its existence and consideration and purpose, 
As the plaintiffs come late to establish their case, it may be 
true that they cannot do it as clearly as they once could. 
That is their misfortune. But still the Court must have 
proper and full proof, such as will produce the conviction 
that, long ago as it is said this deed was executed, yet. in 
fact it was then executed, and was an absolute conveyance. 
The cause depends upon the enquiry whether such proof is 
found in this case. 

Aware of the great deficiency of the usual and requisite 
proofs given of an instrument, which the party alleges to 
have been lost and seeks to supply, the draftsman of the bill, 
after stating the existence of the deed, proceeds to admit and 
account for deficiency of that kind of evidence, and endeav- 
ors to substitute evidence of a different kind, as tending to 
establish its existence. It is stated that the plaintiffs cannot 
prove the execution of the deed, nor produce a copy of it, 
nor shew the consideration stated, nor its contents in partic- 
ular. But it is charged that Willis was indebted to Falk- 
ener to more than the value of the land, and was not able to 
pay, and never did pay the debt, except as the price of this 
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Jand; and that the land was purchased by taking it in satis- Dec. 1840 
faction of thedebts. The bill then states “that there can be & 
no doubt that Willis did make the conveyance,” and thatfor y 
several reasons: that Mr. Falkener had possession of the — 
grant, and conveyed the land with the privity of Willis, who —_ 
attested the deeds; and that Mr. Falkeuer, the son, also claim- 
ed it up to his death, and was for many years in search of 
the deed from Willis, as that under which he claimed; that 
the title papers had been deposited with the house of Smith 
and Rodman, of Philadelphia, for the security of a debt, and 
that they declared this deed was lost; that the registry-of 
the deed was burnt, which prevents the production of a copy; 
and that Willis did not claim the land after 1798, and that 
in 1802 he in the most solemn manner disclaimed it by tak- 
ing the oath of insolvency. 
Upon the allegation that the Register’s book between 1797 
and 1802 was burnt, the plaintiffs have offered no evidence; 
and according to the answer, the book destroyed was that 
from 1799 to 1803. This circumstance is therefore out of 
the case; and it must be taken that there was no registry of 
such an instrument, inasmuch as in May, 1797, this deed, 
according to the plaintiffs’ allegation, was in Philadelphia, 
and never got back. 
Although no witness professes to be sufficiently acquaint- 
ed with Willis’s hand-writing to form a judgment satisfacto- 
ry to himself, whether the signature as an attesting witness 
to the deeds from Mr. Falkener to his son, be that of Willis 
or not, yet our opinion does not proceed on that, and the case 
may be treated upon the admission that he is the witness. 
Formerly privity was imputed to an attesting witness. Men 
may have been much more particular in thuse days than in 
ours as to the subject matter of deeeds witnessed by them; 
and if witnesses generally were in the habit of ascertaining 
the contents of a deed before attesting it, there might be 
some reason to infer the fact against all. But in practice 
few persons ask, much less peruse for themselves, to learn 
the provisions of the instruments they are about to attest. 
There is therefore no just inference, in fact, of the knowledge 
of the contents; and now there is no such legal presumption. 
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Sug. Ven. 547. But the terms of these deeds would have 
afforded Willis no certain information upon the point.— 
There are no metes nor bounds, no reference to the convey- 
ance or person under whom he claimed, not even the river 
mentioned on which the tands lie, nor the number of acres, 
There is nothing in the description to identify the particular 
land; and if Falkener had claimed no other land in Tennes- 
see, still Willis had no means of knowing that, or that the 
lands meant were granted to himself. But there is evidence, 
which will be more particularly considered, subsequently, 
that Falkener had deeds for two other tracts of land in that 
State; and, consequently, that it ought not to be inferred that 
Willis supposed his lands the subjects of the deeds he wit- 
nessed, 

With respect to the indebtedness of Willis to Falkener, it 
is to be dbserved, that there is no legal evidence thereof, ex- 
cept as to the bonds and notes for £150 211. The ac- 
counts are unsupported by any proof of the delivery of the 
articles. The only evidence is the statement of Mr. Somer- 
ville, that the accounts, as stated, are in' the hand-writing of 
the younger Mr. Falkener, and were found among his pa- 
pers. It does mot even appear that these accounts have been 
compared with the original entries in the books, all of which 
were in that gentleman’s possession. Besides.that, there is 
the testimony of several persons of the village that Willis 
had dealings in the stores; but to what amount no one inti- 
mates except Judge Hall, who says he was told by Willis 
and Falkener both “that it was to no great extent.” Toso 
material a part of the plaintiffs’ case, the proof is, therefore, 
far from satisfactory. But let it be admitted that here it is 
sufficient to shew dealings and some indebtedness, and that 
the evidence goes to that extent. Yet there are several 
things connected with these accounts as stated, that seem ir- 
reconcileable with the supposed conveyance, made, if at all, 
between December, 1796, and May, 1797. The inference the 
plaintiffs draw is, that, as Willis must be supposed to have 
conveyed to some person before March 1802, it is to be pre- 
sumed it was to Falkener, because, amonz other reasons, he 
owed Falkener, and had no other means of payment but this 
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land, on the credit of which alone he must have been trust- Dec. 1840 
ed, except so far as motives of friendship might at times dic- Pl 

: ° ° ° ummert 
tate some assistance. Upon an inspection of the accounts,it y 
is seen, that, at the supposed date of the deed, Willis had con- —- 
tracted only the debt to Gloster & Co., and not quite £100 “” 
of the amount to the elder Falkener, and about one half of 
the bonds; making together not quite £300. Now when he 
made the conveyance, if he did make it, it seems agreed that 
he had nothing left, and was absolutely insolvent. Why 
then should the two Falkeners, especially the son, have sup- 
plied him with goods and paid debts for him, after that, to 
the amount of more than £300 Va. money, that is to say, 
between January, 1797, and July, 1800? At this latter period 
the dealings stopped short. Why did they not stop, when, 
by making the deed, Willis had paid all he could then pay, 
or, as was obvious, would ever be able to pay? If the deed 
was absolute, then there is the extreme improbability, that, 
without a penny left and with the worst habits, he should 
have been further trusted for about $1,000. On the other 
hand, if he mortgaged the land, or, as is more readily con- 
jectured, he appointed Falkener his attorney, or, at his sug- 
gestion, appointed Falkener’s correspondents and creditors 
his attorneys, to sell the land, it is natural that Falkener 
should have trusted him. The value of the land was un- 
known, and there would be an understanding, either that the 
land should be a security for all advances, or, at any rate, 
the money would pass through Falkener’s hands, and he 
could indemnify himself. But a still more material consid- 
eration, arising out of the accounts, is that there is no credit 
for the land at any supposed price. It is not pretended that 
Falkener paid cash for the land. Falkener had none to 
spare, it seems; and Willis is not known to have received 
any. Nor is it suggested that there were other debts between 
these parties except these, and they go back to the beginning 
of 1793. Consequently, if there was a sale, the price ought 
to appear in these accounts. But it does not: and its ab- 
sence, without explanation, most strongly repels other evi- 
dence and all idea of an absolute conveyance. It is true, 
that if the existence of the deed could be clearly established, 
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the contents of the deed itself. But here, the existence and 
contents of the deed are not directly established, and the 
dealings of the parties to the supposed instrument form the 
evidence, or part of the evidence, on which it is insisted, 
that the instrument did exist. And in that point of view, 
this is the most material part of the case. The bill brings it 
forward as such, and every one must perceive that it is so. 
But when it is found that the statement of the bill on this 
head is a total mistake; that the debts were not paid, but the 
bonds retained by the creditor and the account kept open and 
without any credit for the land; is not the inference of an 
absolute deed, from the indebtedness of the bargainor or 
from any other evidence merely circumstantial, most materi- 
ally weakened, perhaps entirely rebutted? But further, the 
interest on each of these debts is computed, as if the whole 
was due up to September, 1801, and the whole brought into 
a general statement. From these undoubted facts what pre- 
sumptions are proper? It cannot be that these debts were 
satisfied by the land four years before the making of the gen- 
eral statement, as is charged in the bill. Are they not, rath- 
er, those before spoken of: either that Falkener was to sell 
the land or have it sold for Willis and pay himself, or that it 
should stand as a security for existing and future advances? 
If Willis had sold, this statement was useless; at all events, 
that part of it, which was made up of the debts that were to 
be paid by the land, was wrong. But if he had not sold, 
then it was in the common course of business, that the cred- 
itor should let Willis see that he had taken up the worth of . 
the land and could get no more credit on it. Accordingly 
he received no further supplies. Every one must form the 
opinion, from the circumstances thus connected with the 
debts, that the statement was made to effect an adjustment 
between the creditor and debtor at or after the period of the 
statement; and, consequently, that there is an insuperable im- 
pediment to the belief, that, four years before, there had been 
a sale of this land in discharge of these very debts, or such 
part as had then been contracted. 

Notwithstanding the conclusion, that seems so necessarily 
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to follow from the considerations immediately preceding, the Dec. 1840 
circumstance, that the oath of insolvency was taken by Wil- aa 
lis, relied on in the bill, was correctly and ably pressedin y 
the argument. This fact is beyond question. From it was -Basker- 
deduced, first, that Willis had, before taking the oath, con- 
veyed the land tosome person; and secondly, that he had 
conveyed to Falkener, because there is no evidence of a 
conveyance or a dealing with any other person, and there is 
evidence of some transaction between these persons in re- 

spect of the land. We think there is no just reason to think 

that Willis did convey to any other person, except only the 
inference resulting from the oath of insolvency, in case it 
should not appear that he made a deed to Falkener, which 

is arguing in a circle. The answer, indeed, states that his 
widow informed the defendants of his declaration of an in- 
tention to give the land to his daughter. But the declara- 

tion itself is not proved; much less that, in conformity to it, 

he either did convey or said that he had conveyed. On the 
contrary Mr. Person states that, though intimate with him, 

he never heard him speak of such a conveyance; but he did 

say, he had put the lands in the hands of Mr. Falkener Sr., 

to sell for him in Philadelphia, and for that reason he refus- 

ed to treat with the witness for the sale. But, though he did 

not make a deed to his daughter, or any other person, it does 

not follow that he made one to Mr. Falkener. There is no 
declaration of Willis that he had conveyed to Falkener, more 

than any other person. He may have done so, either to 
Falkener or to another. But there must be evidence of such 

a conveyance in particular, before the Court can establish it. 

It is not enough that the former owner disclaimed the land, 

in the most solemn manner imaginable. Another person can 

claim only by shewing the existence, in fact, of a convey- 

ance to himself. In itself the oath of insolvency is incon- 
clusive of any such conveyance having been made, and, more 
particularly, of its having been made to Mr. Falkener. It is 
indeed a circumstance of very great moment in a chain of 
circumstances tending to establish a conveyance by the in- 
solvent. But it is inconclusive in several ways. The oath 

may have been taken corruptly. Though not corrupt, it 
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Dec. 1840 may have been false. In either case, the party continued to 
Plummer O@ the owner. It is acknowledged that neither of these sup- 
vy _ Positions is to be lightly admitted, for it is both the fair and 
Basker- the legal presumption, that the party did not swear falsely, 
ville. and especially not wilfully. But if, after such oath, no one 
can produce a conveyance, nor its existence at any time be 
legally established, then, however painful or uncharitable, 

the conclusion cannot be resisted, that the oath was, at the 

least, not true. It comes back, then, in every case to the en- 

quiry, whether the party, who claims that the insolvent had 

sold to him, can shew or establish the deed. Here the effort 

is to do it by circumstantial evidence only. But the force of 

such evidence depends on the number, tendency, agreement 

and conclusive nature of the circumstances in themselves, 
which may be adduced to establish a conclusion, and also 

on the important fact that there are not opposing circumstan- 

ces, whose existence cannot be denied, which are inconsist- 

ent with that conclusion. In such a ease, he, who has the 
affirmative to maintain, must not expect belief to be yielded, 

when circumstances are thus irreconcileable. We will not 
venture to say that there was no sale or conveyance to Mr. 
Falkener. ‘There may have been, and the very assertion of 

the fact by an honest man will gain a belief in its truth in the 

mind of one, who knows the claimant. But judicially we 
cannot proceed on such a ground, but only on competent and 
sufficient proof. We have already considered a circum- 

stance in this case, which seems to stand apposed to every 
supposition of an absolute conveyance. We mean the state 

of the accounts as appearing upon the creditor’s own pa- 

pers. We cannot assume that Willis intended to give the 

land to Falkener. Then, if there be mo evidence of the 
payment of any price, there was no sale. Consequently 

there was no conveyance of any sort. But, if there was, it 

is at least as probable, and more so, that it was a security as 

that it was absolute: inasmuch as after the conveyance the 

party conveying was still trusted largely for a time, and that 

could have been upon the credit of this fund only; and fur- 

ther, there never was an adjustment of accounts, as upon a 

sale, at all events, not before September, 1801, nor, as far as 











SUPREME COURT OF NORTH CAROLINA. 


appears, afterwards. The supposition of such a security be- Dec. 1840 


ing intended, or of an agency to sell, is fatal to this bill, as 
much so as finding that there was no conveyance of any 
sort. For the bill proceeds not at all on the footing of a se- 
curity, but exclusively on that of an absolute deed; and it 
could do no less, since Mr. Davison and Mr. Johnson, to 
whom alone Mr. Falkener in any degree explained his 
claim, state that he said the deed was absolute, and in con- 
sideration of the debts to his father. If this account of the 
consideration appear not to be true, what is the inference? 
Why that there was no deed, or only a security intended. 
If the latter was the true character of the tranaction, it fur- 
nishes, to aconsiderable extent, a solution of the difficulty 
arising out of the oath of insolvency, without imputing to 
the party corruption or any other impropriety than one, with 
the habits and in the condition of this unhappy man, might 
have fallen into, without violating or alarming his conscience. 
Seeing upon the statement of September, 1801, the accumu- 
lated debt of £745 12 5, he was probably thoroughly con- 
vinced that the land was not worth the sum, and could never 
pay the debt. Therefore, as he might conceive, substantial- 
ly he had no interest in the land, and might safely take the 
oath; especially as it would be natural for Mr. Falkener at 
that time to agree to take the land in discharge of his debt, 
as he could get nothing more. But that also would be in- 
consistent with the bill, which affirms an absolute deed in 
1798, or rather in 1797; that is to say, before any commu- 
nication with Smith and Rodman. It is true, we have noth- 
ing from Willis himself that he conveyed by way of securi- 
ty; and if it clearly appeared in any way that he certainly 
made a conveyance of some sort, his silence as to its being 
a security would materially repel such a presumption. But 
it does not thus appear that he did convey at all; and, there- 
fore, the question is, if he did convey, whether he more pro- 
bably did so absolutely or by way of security. The circum- 
stances arising out of the accounts are in themselves strong 
to shew that it could not be an absolute deed. As to the si- 
lence of Willis respecting the security, it is to be remarked 
that he was also silent as to having conveyed absolutely; 
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Dec. 1840 which, upon the supposition that such a deed was made, .ig 


very extraordinary. That a man who had no other proper. 
ty, should not, in the course of five or six years once men- 


tion to his friends or family that he had parted with 5,000 
acres of land is very singular. Yet there is no such decla- 
ration, although the enquiry is made by the plaintiffs of sey. 


eral witnesses, particularly his brother-in-law, Mr. Park,and 
his next neighbor, Mr, Person. Indeed the total oblivion, 
as far as affirmatively appears, into which his mind seems 
to have sunk upon the subject of this property, whether he 
retained it entirely, or had conveyed it absolutely, or as a se. 
curity, denotes such a disregard of matters which interest 
mankind, as, perhaps, affords more satisfactory evidenceaf 


a state of mind not perfectly sound, than the mere opinion. 


of any witness. This circumstance, with the direct eyi- 
dence upon that point, must leave an impression greatly 
weakening the influence which the oath of insolvency per 
se might have. It does not appear that at the juncture of 
taking the oath, Willis was in a situation to prevent the ma- 
gistrates from administering it. Mr. Mordecai thinks he was 
at the time both sane and sober; and no one speaks to the con- 
trary at that very juncture. But he also says that Willis was 
always reckless, and he and Mr. Park and Mr. Person state 
that he was, for a long time before taking the oath, habitual. 


ly and excessively intemperate, tending rapidly to insanity, — 


and terminating in it in 1804, as stated by. Mr. Mordecai; 
“for a considerable time, he believes several years, befor 
his death,” as stated by Mr. Park; and “for three or four 
years before his death” as stated by Mr. Person. Indeed the 
last witness is positive he was insane at the time of taking 
the oath. We cannot expect precise accordance as to dates 
from the most accurate persons after so long a time. But, 
from his habits, the opinions of the witnesses taken together, 
and from the final issue of his reason being overthrown at&@ 
subsequent period, not distant from that of taking the oath, 
we are satisfied that the condition of this man was such a 


to add another circumstance to those already mentioned to 
detract from the effect, that would naturally follow from tak- 


ing the oath of insolvency in ordinary cases. 
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* We cannot attribute much virtue to the possession of the Dec. 1840 
ts, in a case presenting the points of doubt hitherto ad- Piemanes 

verted to. Such a possession. consists with the supposition 
of an absolute conveyance, or a security, or a mere agency — 
fo sell; for in either case the grants ought to go forward. ™ 
Therefore this circumstance, like the preceding one, is incon- 
elusive of a sale; and leaves the questions of the character 
of the conveyance or of its existence, to be determined by 
the other relevant circumstances. 

But it is said that the conveyance of the land by the fa- 
ther to the son, and the pledging it by one or both of them 
to Smith and Rodman, were acts of ownership, which, con- 
nected with the claims of ownership, shew that the paper 
executed by Willis was an absolute deed. It is important 
then to ascertain, if it can be ascertained, whether the father 
did convey this land tohis son. If he did not, then all the 
subsequent claims of the son, however formal, must fall to 
the ground; since they are put in the bill and rest in fact on 
the allegation, that these lands are included jn the deeds of 
October, 1798. ‘These deeds are for “ two tracts of land un- 
tome belonging, which are lying or situate in Cumberland 
or Davidson, in the Western Territory, the particulars 
whereof I cannot describe, not having their plats now in my 
possession.” ‘The argument for the plaintiff is, that Mr. 
Falkener owned no land in Tennessee, unless he owned this; 
and therefore he did own this. The conclusion is not logi- 
cal, for he may have owned neither this nor any other. But 
admit that he did own two tracts of land in that territory, 
as stated in the deeds. Yet it is to be determined whether 
these are the two. In the first place there is no decription 
shewing an identity between the lands granted and those 
deeded. It is naturally to be supposed, if these are not the 
two tracts mentioned in the deeds, that they would also have 
been mentioned as particularly as the other two; since it is 
difficult to conceive a more vague description than that of 
the two tracts found in the deeds. In the next place, the fa- 
ther intended to convey all his property to his son, as is in- 
deed stated in the deeds. Indeed the arguments on the oppo- 
site sides agree in this, that Mr. Falkener in October, 1798, 
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Dec. 1840 owned but two tracts of land in Tennessee; but they thence 
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. draw very different conclusions. ‘The plaintiffs say that be 


cause he claimed but two tracts, they must be the Willis 
lands; the defendants say that, for that reason, they could not 


be the Willis lands, since he owned and claimed two other 


tracts. For this position the defendants’ counsel relies 
on the documents coming from Christmas, the Tennessee g. 
gentof Falkener. It is nearly certain that Christmasneverhad 
the deeds executed by Willis if any such there were, for they 
were, according to the plaintiffs allegations in Philadel 

soon after the period when they must have been executed, 
there was not time tosend them to Tennessee and back at that 
day. Besides it could hardly be, that Christmas would havehad 
one deed from Willis proved, and fail to get the other proy 
also, as it is to be supposed both would be attested 
the same witnesses. But this point seems to be placed 
doubt by the account of Christmas of March 1801, and his 
letter of July 1802. The land on which he paid the taxes 
must have been those included in the deeds mentioned by 
him, of which one Fad been recorded and the other not for ® 
of proof; and he asks for the boundaries of “each tract.” Ther 
fore he had two tracts under his care. Were they these oreith- 
er of them? It would seem not, almost toa certainty. For 
the lands spoken of by Christmas, had, in 1799, been 
sessed for taxes, which he had paid, and then again next 
year were assessed for a Federal and State tax, unde 
which he allowed them to be sold to complete the title. The 
lands thus assessed must have been within what was call 
ed the settled parts of the State; for only on lands to which 
the Indian title was extinguished was a tax of either 
kind levied. Mr. Grundy states explicitly that these lands 
on the Forked Deer were occupied by the Indians until 1818, 
and were not taxed by the State until 1819, and never by the 
United States. If this be so, and it seems unquestionable, it 
would seem that Mr. Falkener owned two other tracts besides 
these, and, therefore, that he did not own these. If he had, he 
would have conveyed four instead of two, as mentioned 


in the deeds. But ifthe probabilities be equal on opposilé. 
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sides of this question, the plaintiffs must yield it, as on. them Dec. 1840 
is the onus. | 
ides there is another fact, bearing on this part of the or 
cage, deserving of notice. The force of circumstantial evi- — 
dence depends not only on the consideration, that the facts, 
on avhich the presumptions are tounded, are ascertained, but 
also that nothing is withheld, which, if produced, would 
shew the facts to be different or authorise an opposite deduc- 
tion from them. Now it appears from one of the deeds of 
October 1798, that the assignment then made was not the first 
for the same purposes. Indeed Smith and Rodman’s letter 
of April, 1798, shews that Mr. Falkener had addressed a circu- 
lar to his creditors, proposing terms and advising them of an 
assignment of some sort. The second deed of October, 1798, 
explains this by reference to “an original assignment, dated 
August 5th, 1797,” whereby the son obliged himself to pay 
his father’s debts. This was after Willis is said to have con- 
veyed. Where is that original assignment? Why is it with- 
held, without any account being given of it? That went 
back nearer to the period of Willis’ deed, if there was one, 
and may have described the Tennessee lands more particu- 
larly. If it did, are we not to suppose the plaintiffs would ~ 
have produced it, if it would cover the Willis land? On the 
other hand, if it mentions no land in Tennessee, would there 
not arise a rational presumption that Willis had not convey- 
ed to Falkener before August, 1797? We repeat that we are 
not concluding from this positively, that Willis never made 
such a deed, or that it wouldso appear from the assignment 
of 1797. But we must point out the considerations that tend 
in our judgments to impair the force of the facts relied on 
for the plaintiffs as circumstantial evidence of that supposed 
deed; and among them we cannot judicially find that the 
deeds of October, 1798, do cover the lands granted to Willis, 
because the description is too vague to identify them, and 
probably the lands thus described might be other tracts and 
not these; and this the moreespecially, because the plaintiffs’ 
ancestor had another deed, which almost certainly related to 
the same subject and would therefore elucidate it, but they 
do not submit it to our view, nor shew any reason why they 


22 


J 
X 
; 
" 
t 
3 
; 
: 
| 
] 
" 
t 
: 
f 
$ 
J 
y 
J 
: 
7 
1 
, 
rt 
ag 
e 
: 
bh 
oT 
s 
8 
Ye 
it 
eS 
be 
od 
ie 





EQUITY CASES IN THE a 


Dec. 1840do not. Therefore we cannot see our way to declare that ” 


Plommer 


v 
Basker- 
ville. 


these are the lands, which the elder Mr. Falkener convenes 
to his son by the deeds mentioned in the pleadings. 3 
Supposing however that point to be doubtful on the faceof. 
the deeds and on the evidence hitherto discussed, it “a 
to be considered, whether there are other acts of the pa 
calculated to remove the doubts. It is said there are; 
that they consist of the claims and endeavors of Mr. Falken. 
er to recover the supposed deeds. With the view of shewing 
those claims and efforts, the declarations to Davison and 
Johnson and the correspondence with the several persc 
whose letters were read, are relied on. To that extent we 
incline to think they are evidence, merely as facts whiche 
vince enquiry and claim, and not as evidence of the truth of 
the statements in the letters. ‘The periods of the declaratic 
in question are not distinctly stated. But we presume they 
must have been subsequent to the application in Philadelphia 
because in the conversations with his friends Mr. Falke 
said he had sent there to enquire for the deed. When w 
that? His own letters are not exhibited, except what pup 
ports to be a copy of one in 1819. We can therefore collet 
the substance of Mr. Falkener’s letters only from those if 
reply. How do they represent the matter? Can it be ir 
red from them that such a paper was ever sent to Smith 
Rodman? It does not appear that any papers were ever 
to them, even admitting the contents of the letters to be t 
except those carried in May, 1797, by Mr. Macon, theme 
tending Congress in Philadelphia. But there does not appe 
to have been such a deed among them. The letter, acknc 
ledging the receipt of them, merely speaks of “sundry pa 
respecting certain tracts of land,” and then declined an 
cy to make saleot them. But when that house 
willing to lay hold of the land as a security, in mm be 
of Falkener’s circular in 1798, they then mention the charac 
ter of the papers; and request him to have“the enclosed pow: 
ers of attorney (which you sent us last spring) fully acknow 
ledged” and returned to them, to be held as a security 
their debts. ‘These reached Mr. Falkener, but it does ndt 
appear that he ever returned them to Smith and Rodmam 
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Probably he did not; for if the land was Willis’s it ought not 
to have been hypothecated for Falkener’s debts, and if it had 
been conveyed by Willis to Mr. Falkener, and by him to his 
sgon in August, 1797, for the benefit of all his creditors, he 
ought not and would not have sent to Smith and Rodman 
powers, which would have amounted to a peculiar security 
forthem. Inthe absence of evidence it cannot be inferred 
that those papers ever went out of the possession of Mr. Falk- 
ener again. Why are they not produced? Smith and Rod- 
man’s letters do not mention a deed from Willis to any person, 
nor specify by whom the letters of attorney were made. If 
made by Falkener, it can hardly be doubted they would have 
been exhibited, if yet in existence; and there is nothing 
to shew the contrary. Ifmade by Willis, it might be expect- 
ed they would be kept back, because they would afford a 
strong implication that he made no deed of conveyance. In- 
deed in not one of these documents is a deed from Willis 
mentioned, except in the certificate of Willet Smith. In that 
it appears for the first and the last time. James Smith speaks 
only of “grants.” Ifsuch a deed had been forwarded by 
Falkener with the grants, when he enquired for the latter, 
would he not also for the former? and if such an enquiry had 
been made, it cannot be supposed that James Smith would 
have taken no notice ot it. Yetin the letter of January, 1806, 
he states that he had found the two patents in a.small box, 
and in that of March following he says, “agreeably to your 
request, we now enclose you the patents.” Upto that time 
it does not appear that an enquiry had been made 
for any paper but the grants. How too can we ac. 
count for the deeds being separated from the patents? No 
reason can be assigned for taking some of the papers from 
the others, unless for the purpose of sending some of them 
home for probate. But we have seen what sort of papers 
were sent home, powers of attorney and not conveyances. 
If there had been a deed from Willis to Falkener, why was 
it not as necessary to have that proved as the letters of attor- 
ney from Falkener? We have before seen that there was no 
reason to suppose that ithad been proved. ‘There is, then, 
nothing upon these papers that can enable us to say, that such 
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Dec. 1840 an instrument was sent to Philadelphia, and it is not pretend. 


_- 


Plammer 


Basker- 


EQUITY CASES IN THE 


ed that there was any paper executed by Willis, that was not 


sent there. If Willet Smith’s statement was a deposition, jt 


would be very unsafe to decree on it. He states that the grants 


were returned. ‘That was true, but he didnot knowit, ashe © 
_ lived in New-Jersey and Jas. Smith sent them. He says there 


was a bill of sale from Willis to Falkener and a power of at- 
torney from Falkener, which were not returned; whereas in 
the letter of April, 1798, with the papers before him, they arm 
called “ powers of attorney” and not a power, and moreover 
the powers of attorney were sent to F alkener, and it does not ’ 
appear they were afterwards put into the hands of Smith and 
Rodman. 
But there are, we think, several circumstances, which raise 
fair legal presumptions against the plaintiffs. Among them 
is the delay of Mr. Falkener to institute proceedings to estab- 
lish the deed as soon as he discovered the loss, when in all 
probability there were witnesses living, who, if there was 
such a deed, could have given direct evidence ofit. Itdoes- 
not appear that Mr. Falkener, the father or son, ever men 
tioned the name of any person asa subscribing witness t0 
the alleged deed. Why did they not? It isnot probable 
that in 1806, when the grants were sent to him, all cognizant 
of the matter had died or that he had himself forgottea. 
Gloster lived several years afterwards, and he could at least 
have stated whether he understood these lands to be those 
mentioned in the deeds of October, 1798, and what Willis 
said when he attested those deeds respecting the lands grant- 
ed to himself. Yet no enquiry was made of Gloster, nor any 
public and open claim set up to the land by Mr. Falkener, 
as is stated by the witness Pope, and is to be inferred from the ’ 
testimony of the witnesses generally. Futhermore it appears 
that Mr. Macon, who carried the papers to Philadelphia, lived 
in the same county with the parties for several years after the 
present suit was brought, and no attempt was made to get 


his evidence. It may be that he had forgotten the circum . 


stance, but, in such a case as this, he ought to have been re 


- quired to state even that. And it is yet more remarkable, if 


possible, that Willet Smith, who, it is said, had the custody 
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of the paper lost, and from whose declaration of its loss that Dec. 1840 
fact is sought to be inferred, should have lived to 1839, with seca 
his residence known to Mr. Falkener from 1810, andthathis y 
testimony to these important facts should not have been ta- Backer 
ken, if in truth he could have proved them. How can par- 
ties expect a court to decree on mere circumstances and 
many of them not consistent with themselves, while they fail 
to bring forward direct evidence, so completely and so long 
in their power? 

Upon the whole we must say, that, whatever may have 
been the real transaction, the plaintiffs have not established 
by proof, that John Willis executed an absolute deed of con- 
veyance to William Falkener, as alledged in the bill, for the 
lands in controversy. It would be too much to declare the 
existence of such an instrument, when its execution is in no 
manner proved, either by witnesses to it, or by a person say- 
ing he bad seen it, or even by a single declaration of the sup- 
posed bargainor; and when there has been and could be no 
corresponding possession, besides many other circumstances 
to render it at least probable, that no such instrument was in 


fact ever executed, 


Per Curiam, The bill dismissed. 
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Dec. 1840 WILLIAM POINDEXTER, Adm’r “&. & al. os. WINIFRE 


BLACKBURN &al. 


A legacy given to a married woman, or a distributive share falling ’ 
her during coverture, and not received by the husband, or disp 
by him in his lifetime, survives to the wife. 


The increase of the stocks of horses, cattle and so forth, belong Pel 


tenant for life; and so do also the crops left by the tenant as the 

of his industry, and likewise at his death, the growing crops ap¢ 

blements. . 
The cases of Revel vs. Revel, 2 Dev. & Bat, 272, and Hardie ve, Col 


ante p. 61 cited and approved. 


This was a bill filed in Stokes Court of Equity at Api 
Term, 1840, and at the coming in of the answers at Og 
ber, 1840, the cause was, by corisent, set for hearing’ 


the bill and answers, and transmitted to the Supreme Co q 


The facts and the questions submitted by the bill 
swers will be found in the opinion of the court. 


No counsel for the plaintiff. 
J. T. Morehead for the defendant. 


Rurrtn, Chief Justice. Gabriel Waggoner made his wil 
in 1825 and died. By it he devised to his wife Mary ti 
plantation on which he resided, for her life, and also 
queathed to her for life six slaves, by name, and the 
his stock of every kind, and his household and kitchen 
ture; and, after her death, he gave five of the said é 
by name and their increase to Nancy Waggoner, one of his 
daughters, and the remaining negro called Hannah, and al 
the stock, household and kitchen furniture “and all other 
property there found that is not named in this will” to the 
testators two daughters, Nancy Waggoner and Wini 
Blackburn, the wife of William Blackburn. John 
and George Fulse are the executors, and took probate of the 
will. In 1829, Nancy, the daughter, died intestate, and 
without having been married. She left surviving her Mary 
her mother, and her sister Winifred Blackburn, and also tht 





te 
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jssue of a deceased sister, named Susannah Madeiras, who Dec. 1840 
were Thomas Madeiras and Alfred Madeiras, sons of the Daca 
said Susannah, deceased, and Louisa Barron and Susannah = y 
Barron, which Louisa and Susannah were the children of Blackbarn 
Betsey Barron, a daughter, then deceased, of the said Su- . 
sannah Madeiras. William Poindexter took administration 
of the estate of the intestate Nancy. In 1839, Mary, the 
widow, died intestate, and at her death she left, surviving, 
her daughter Mrs. Blackburn, and her grand-children and 

t grand-childrei above mentioned, namely Thomas Ma- 
deiras and Alfred Madeiras, the sons of her deceased daugh- 
ter Susannah Madeiras, and Louisa Barron and Susannah 
Barron, the daughters of the said Betsey Barron, deceased. 
William Poindexter also took administration of the estate of 
Mary, the widow. . 

It does not appear that, at the death of the widow, any of 

the stock or furniture which were given to her for life, re- 

‘mained specifically. But she left on the plantation a crop 
raised or growing thereon, and also stock purchased by her 
or the product of that given to her by the testator. ‘Those 
atticles the executors of her husband claim; to be sold and 
-disposed of under the will, namely, to be equally divided 
between Mrs. Blackburn and the representative of Nancy 
Waggoner. But Poindexter sold the same as administrator 
of Mary, the widow, and holds the proceeds for distribution 
amongst her next of kin. 

After the death of Mrs. Waggoner, Poindexter, as admin- 
istrator of Nancy Waggoner, also sold the five slaves be- 
queathed in remainder to her with their increase, and holds 
the proceeds subject to distribution. Holland and Fulse 
then also sold the negro Hannah, which was given in re- 
mainder to the daughters Nancy and Winifred. 

To Mrs. Blackburn Thomas Madeiras assigned his dis- 
tributive share of the estate of his deceased aunt, Nancy 
Waggoner, and to Philip Barron he assigned his share of 
the estate of his deceased grandmother. William Black- 
burn, the husband of Winifred, died in 1833 intestate, and 
administration on his estate was granted to John Black- 
burn and Madison Blackburn. They now claim the legacy 
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Dec. 1840 given by the testator to Mrs. Blackburn, and also her dy 
echoes tributive share in her sister Nancy’s estate, as having veg 
v _ in their intestate as husband; whereas she claims each 
or having survived to her. 4 
* "The bill is filed by Holland and Fulse, the execute 
Gabriel Waggoner, and by Poindexter, as administrator, 
his two intestates against Mrs. Blackburn and the ad, 
trators of her late husband, and also against Alfred } 
ras and Philip Barron, and against Susannah Barron) 
Louisa and her husband John Lowry; praying that it] 
be declared, first, to which estate the crop and stock 
the death of Mrs. Waggoner belongs, that of herself q 
the testator; secondly, whether the legacy and distriby 
share of Mrs. Blackburn belong to her or to the adminis 
tors of her late husband; thirdly, who are the next 
of Nancy Waggoner, deceased, and in what proportior 
take, and particularly whether her mother, Mary, was, 
tled to any and what part of her estate, and whether § 
nah Barron and her sister Louisa are entitled to any 
what part thereof; fourthly, who are the next of kin of 
ry Waggoner, deceased, and in what proportions; ar 
ticularly, whether the said Susannah Barron and 
entitled to any and what part of her estate. The defer 
have answered, and submit to any decree the court 
deem just. . 
There seems to be so little difficulty in solving the 
tions propounded in the bill; that we are somewhat ata 
for a reason for its having been filed. 
The most important point, in its consequences to the} 
ties, is that between Mrs. Blackburn and her husbar 
ministrators, and upon that there is no doubt. A 
given to a married woman, or a distributive share falli 
her during coverture, and not received by the husb 
disposed of by him in his lifetime, survives to the wilt 
These points have been so recently ruled by us, t 
need only refer to the cases of Revel vs. Revel, 2 L 
Bat. 272—Hardie vs. Cotton, at the last Term. 
ministrators of the husband can get nothing in the pre 
Any of the articles given specifically by the testate 
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remaining in specie at the death of the widow, Mary, belong Dee. 1840 - 
to the daughters Nancy and Winifred, under the will. But >> 
the increase of stocks of horses, cattle and so forth, belong =v 

to the tenant for life; and so do also the crops left by her as oy ee 
the fruits of her industry, and likewise the growing crops, as : 
emblements. ‘The proceeds of all these articles are to be 
distributed, in the course of administration, amongst Mrs. 
Waggoner’s next of kin. Those next of kin are the intes- 

tate’s daughter and only surviving child, Mrs. Blackburn, to 

whom one half of her mother’s estate belongs; her grandson 

‘Thomas Madeiras and Alfred Madeiras, to each one-third of 

one moiety; and her great-grand-daughters, Louisa and Su- 

sannah, one-third of one moiety between them, or to each 
one-sixth thereof. . These persons all represent Betsey, a 

deceased daughter of the intestate Mary. By the act of 1766, 

¢ 79, (Rev. St. c. 64, s.1,) lineal representation is unre- 

stricted; and therefore all lineal descendants of an intestate 

succeed to shares of the estate, subject to the proviso, that if 

the kindred be of unequal degrees, then those more remote 

must claim by representation; and all the children of a de- 

ceased person can, together, get only what the parent, if a- 

live, would have taken. 

But by the act of 1766, no representatives are admitted a- 
mongst collaterals after brothers’ and sisters’ children. Con- 
sequently Susannah Barron and Louisa her sister take no 
part of the estate of the intestate Nancy Waggoner. Pett 
vs. Pett, 1 Salk. 250, 1 L’d Raymond 571. By the express 
terms of the last provision in the act, the previous right of 
the mother, after the death of the father, to succeed to the 
whole estate of a child, dying without wife or child, is cut 
down to an equality with every brother and sister, and the 
representative of trem. So that, Nancy’s estate is divisible 
into three shares; of which one belongs to the administrator 
of her mother; one belongs to her sister, Mrs. Blackburn; 
and the remaining one third belongs to her two nephews, 
Thomas and Alfred Madeiras, as representing their mother, 
equally to be divided between them. Of course the original 
shares of Thomas Madeiras belong to his respective assign- 
ees, as stated in the pleadings: 

23 
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| Dec. 1840 The costs of the complainants respectively in this suit 
must be paid out of the assets in their hands atic. 
and each defendant must pay his or her own costs. , 


Per Curiam. — Decree accordingly. 





DARM LEWIS ws. JOHN OWEN and EDWARD LEWIS, 


Conveyances which are absolute on their face must be held to be abso 
lute, unless there be cogent and clear proof to the contrary, and some- 
thing like mistake or fraud or undue advantage in getting such a con 
veyance established, as well as some evidence that the parties have. 
acted in the business as upon a mortgage. 

Bat the form of the deed is not conclusive. The argument from it may 
be answered by a variety of circumstances; as, if the price was gross 

‘ly inadequate, or, though the inadequacy were not gross, if the state’ 
of the possession indicated a continuing interest in the apparent vem 
-dor, or if what was called the purchase money was secured by the 
bond of the vendor, or interest was paid, or the like. 

The answer of a defendant, directly responsive to the allegations and in- 
terrogatories of the bill, is evidence for him, which must stand, un- 
less overborne by the testimony of two witnesses, or its equivalent. 

The plaintiff in Equity cannot read the deposition of one defendant a 
gainst another, when he whose deposition it is proposed to read has 
an interest to subject his co-defendant. 

And the plaintiff cannot in any case read the deposition of a defendant, 
upless it has been taken under a special order of the court obtained 
for that purpose. 

Examining a party is an equitable release to him as to the matter to’ 
which he is examined. 

If, the party examined be the one primarily liable to the plaintiff, and | 
the other defendant only secondarily, the plaintiff necessarily gives 
up his claim against both by the examination of the former. 


This was a bill filed in Bladen Court of Equity, to which 
answers were put in, and replication having been entered, 
and depositions taken, the cause was, at Fall Term, 1840, set ’ 
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for hearing, and by consent of parties transferred to the Su- Dec. 1840 


preme Court.. 


No counsel for the plaintiff. 
Badger for the defendant. 


Rurrin, Chief Justice. ‘This bill was filed in October, 
1837, for the redemption ofa negro slave, named ‘Tom, con- 
veyed as alleged in the Bill, by the plaintiffto the defendant 
Owen, as a security for the sum of $375, lent by that defen- 
dant to theplaintiff. ‘The Bill states, that in January, 1829, 
the plaintiff was in great need of money and applied to Ow- 
en to borrow $325, offering, as a security fur the loan, to mort- 
gage the slave mentioned, who was a favorite slave of the 
plaintiff and of much greater value than thatsum: That Owen 
replied, that he would not take a mortgage from his own 
brother; but that he would take an absolute deed for the ne- 
gro, and that whenever the plaintiff should refund the mon- 


ey advanced, he, Owen, would reconvey the slave; and that: 


Owen observed that men were apt to underrate their necessi- 
ties, and advised the plaintiff to take up a larger loan; and, 
accordingly, the plaintiff received from Owen the sum of 
$375: That the plaintiff thereupon exeeuted to Owen an ab- 
solute bill of sale of the slave, and delivered him into his 
possession; but with a perfect understanding and agreement 
between them, that the plaintiff might redeem the negro’ 
whenever it should be in his power to refund the sum 
loaned. 

The bill further states, that some weeks afterwards the de- 
fendant, E. Lewis, a brother of the plaintiff, applied to Owen to 
exchange the slave T’om, for a slave, named Jupiter, belong- 


ing to said Edward; and that Owen, informed E. Lewis, 


that he was bound to permit the plaintiff to redeem 'T'om, but 
expressed a willingness to make the exchange, if the’ plain- 
tiff would consent and provided the said Edward would a- 
gree, in case the plaintiff offerred to redeem, to surrender 
Tom to the plaintiff and take back Jupiter in his stead; to all 
which Edward Lewis assented: That thereupon, at the 
request of those parties, the plaintiff executed to Ed- 


Lewis 


v 


Owen. 
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- 1840 ward Lewis an absolute bill of sale for Tom; but with © 
~~ .;, the understanding of all concerned, that his right to redeem ; 
should not be thereby impaired; and that Tom then went in- — 
* tothe possession of E. Lewis, and hath remained there ever 
since. ; 
The bill further states, that the plaintiff had been unable : 
to refund the sum borrowed before November, 1836; but” 
that, at that time, he did raise the sum of $375, and ee 
dered the same to Owen, and required him to werent 
slave Tom to the plaintiff and delive: him into his pos i 
ion, and account for the hires and profits of the slave” 
while held by Owen, or by E. Lewis under Owen; which” 
hires amount to more than the money borrowed and inte: 
thereon; but that Owen refused to do so, and denied th 
there was an agreement for redemption and insisted that b 
purchase was absolute. 
The bill after many minute interrogatories, to which each 
defendant is required to answer, proceeds to pray, that C 
en may come to an account with the plaintiff for the said prinei 
pal money and interest thereon, and for just hires made 
that might have been made by Owen or Edward Lewis, ar 
that, upon payment to Owen of the balance, if any, that m 
be found due on such account, the plaintiff may be let in 
redeem his said slave, and Owen decreed to reconvey' s 
negro to the plaintiff; and for general releif. ‘The bill con- 
tains no prayer for any relief against Edward Lewis. 


Both of the defendants put in answers. That of Edward 
Lewis admits his belief of the truth of the statements of the 
bill, in regard to the transactions between the plaintiff and 
Owen; and also directly admits the trnth of those statements, © 
which relate to the tranSactions to which he, Edward, was 
aparty. He says that Owen informed him, that he had a 
greed to let the plaintiffredeem Tom; and that it was then a- 
greed between the three, that the exchange should be made 
of Tom for Jupiter and that the plaintiffshould make to said 
Edward a bill of sale for Tom, instead of the one to Owen, 
upon the understanding, that the plaintiff might redeem 
Tom, and, that if he was ableto do so, Edward Lewis 
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should give up Tom to the plaintiff, and Owen should return Dec. 1840 
Jupiter to him, Edward. “ta 
The answer further admits that the plaintiff made an abso- ~ y 
Jute bill of sale for Tom to him, Edward, and that he took Owen. 
ion of him and hath had ever since; and that his gen- 
eral hire averaged $65 or $70: And that he then conveyed 
Jupiter to Owen absolutely and put him in his possession. 
The answer then states, that this defendant has always been 
and now is ready and willing to perform the contract on his 
part, and to give up Tom to the plaintiff and take back Jupi- 
ter, if Owen will return him or be answerable for his value. 
. The answer of Owen admits that in January, 1829, the 
plaintiff applied to him for a loan, but of what sum he does 
not recollect, and offered to mortgage the slave Tom asa se- 
curity. The answer then sets forth that this defendant re- 
fased to lend the money; and that, thereupon, the plaintiff 
id, he was obliged to sell the negro to pay his- debts, 
and proposed to sell him to Owen for $500, which, the plain- 
tiff stated, some other person had offered for the negro: But 
that Owen thinking the price too high, refused to give it; 
and the plaintiff, saying that the negro wished to be sold to 
this detendant, finally agreed to take the sum of $375, which 
he, Owen, then paid to the plaintiff, who, thereupon, made 
to Owen an absolute bill of sale. The answer then states 
that after the transaction was closed, as just mentioned, the 
plaintiff asked asa favour that Tom might remain at his 
house a few days to help in some work, to which the defen- 
dant readily assented; but that, preferring to provide another 
hand for him rather than allow the plaintiff to retain posses- 
sion of the slave he had sold and conveyed to him, he, Ow- 
en, in a short time stated this difficulty to plaintiff, and gave 
him $20 to enable him to hire another hand,and required him 
to send Tom home to him, Owen; which was done imme- 
diately. ‘The answer then states explicitly, that “ no mort- 
gage was contemplated, no money lent or borrowed, no a- 
greement fora mortgage, but a sale to the defendant at the 
price of $375, and a bill of sale executed which expressed 
truly the transaction as an absolute purchase by the defen- 
dant.” The answer proceeds then to admit that “hearing 
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Dec. 1840 the plaintiff express much regret at parting from the sh 
Lewis 224 satisfied that the price was the full value, he, this def 
v Gant; told plaintiff, he would permit him to redeem the ne 


Owen. gro, But this was a voluntary declaration after every thing 
was concluded; for, at the execution of the bill of sale, th 
was no contract or understanding that the bill of sale she 
operate otherwise than, on its face, it purported. But that 
having told the plaintiff he might redeem, he felt bound 
honour and morals by his declaration, and that he 
at any time, while he held Tom, have permitted his’? 
demption.” 

‘The answer then sets forth, that, within a few days 

" he took Tom into his possession, the plaintiff and his broth 
Edward, the other defendant, applied to this defendant to 
Edward have Tom in exchange for the boy Jupiter, menti 
ed in the bill: That 'Tom was then about 30 years of age 
a strong hearty man, and much more able to do heavy 
than Jupiter, who was abont 17 years old; but that the 
fendant, to oblige those persons, assented to the prop 

, Supposing that ultimately Jupiter might be as useful to! 
as Tom, though he was not then so much so, and, cert 
not worth more than the money he had given for 
That after coming to an agreement, it was thought unned 
sary to have three deeds, when two would answer; and 
therefore surrendered to the plaintiff the bill of sale he 
made to him, Owen, and, thereupon, the plaintiff exec 
arother absolute bill of sale to the other defendant, Edw 
Lewis, for Tom, and said Edward made a like deed to Ow 
for Jupiter; both of which were attested by a person, 
after proving them, died, and was the only person preseal 
besides the parties. The answer then states that, after the 
transactions had been consummated, this defendant stated 
Edward Lewis in the presence of the plaintiff, that it 
been his, Owen’s, intention to let the plaintift redeem 
if he could. But it denies positively, that there was oi 
word said at any time about the redemption of Jupi 
under any possible circumstances; and avers that this de 
ant would not have consented to the exchange upon any 
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terms: And as to the redemption of Tom, if the plaintiff Dec. 1840 
could have, according to the course of the court, claimed the tage 
same against this defendant before the said exchange, (which “y 
the defendant avers he ought not) the answer insists that, by Owen. 
that exchange and the conveyances executed to carry the 
game into execution, that became a matter, in regard to the 
gave Tom, altogether between the plaintiff and the other de- 
- fendant, and could not concern this defendant. 
_ The answer further sets forth, that the parties lived near 
peach other in the County of Bladen, and that the defend- 
ant kept Jupiter on his plantation there until the year 1834; 
and that then with the knowledge of the plaintiff and of E. 
is,he removed him, and a large number of other slaves, to 
‘{plantation in Mississippi, on which he remained unti) the 
winter of 1836, when the defendant sold the plantation and 
; and that during all that period and up to the month 
of November preceding the filing of the bill, neither the 
plaintiff nor the other defendant intimated any claim to Jupi- 
teror any demand in the premises against this defendant; 
and none would then have been made, as the defendant be- 
lieves, but for a sudden and very great rise in the price of 
slaves. 
-In support of his case the plaintiff has taken some proofs. 
Daniel McLain states, that in January, 1829, the plaintiff 
mentioned to him, that he would be compelled to sell Tom, 
and he, the witness offered him the price of $500 for the ne- 
gro; but the plaintiff deelined the offer, and said that Owen 
had told him a few days before, to bring him the negro and 
that he would let him have money to answer his purpose and 
give him a chance to redeem the negro. 
David Lewis states, that he attested a bill of sale from 
the plaintiff to Edward Lewis for Tom, and understood from 
those parties, bnt not from Owen, that Owen had agreed that, 
on the payment of a certain sum of money by the plaintiff to 
™ Owen, he would deliver Jupiter to Edward Lewis; and on 
mp such delivery, Edward Lewis would deliver Tom to Owen for 
MG the plaintiff. 
% ©The plaintiff also took the depositions of the defendant, 
Edward Lewis; and in them he repeats, substantially, the 
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Dec. 1840statements of his answer. These depositions were taken 
“Lewis Without any order for the examination of the party; and for 
v that reason, and because the witness is interested in the mat. 
Owen. ter to which he is examined, the other defendant object 
the reception of his evidence, 
On the part of the defendant Owen, it is proved satisfan 
torily, that in 1829 there was a depression in the price @f 
slaves, and that $400 was the usual price of prime 
that the value of Tom was between four and five hundred 
dollars; but that $400 was the full value, if not more thay 
the full value, of Jupiter; ‘and that this defendant’s prepam 
tions to carry Jupiter and other slaves to Mississippi 
notorious in the neighborhood, and must have been 
to both the Lewises. In November, 1836, Jupiter 
have sold for $1,000. .¥ 
We have seldom had a case with fewer claims to tl 
vorable consideration of the court than the present seer 
be, either regarded upon its merits, or in the state to 
the plaintiff has brought his case from the mode of condm 
ing it. 
nt we enquire into the character of the transaction 
whether they were purchases or securities, and upon all & 
evidence in the cause, there seems to be only the most slat 
der grounds for even suspecting them to be of the latte 
kind. In the first place, the conveyances were absolute; ant 
that of itself is conclusive on this point, unless there be @& 
gent and clear proof to the contrary, and something lie 
mistake or fraud or undue advantage in getting such a cum 
veyance is established, as well as some evidence, that te 
parties have acted in the business as upon a mortgage— 
Where the inference from the form of the written contrad 
is confirmed by the answer, the impugning evidence mus, 
indeed, be very strong. In the present case, the answerd 
Owen is full, positive and precise; that his contract for eadi 
slave was a purchase and not a security; and on those point 
it is directly responsive to the allegations and interrogatories 
of the bill, and is therefore evidence for that defendant 
which must stand, unless overborne by the testimony of two 
witnesses, or its equivalent. Here, there is but the testim» 
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ny of a single witness, Edward Lewis, and he having a Dec. 1840 
bias and a plain interest in the question. The form ae y= ay, 

of the deed is, indeed, not conclusive. The argument from 

it may be answered by a variety of circumstances; as, ifthe Owen. 

price was grossly inadequate, or, though the inadequacy 

were not gross, if the state of the possession indicated a 

continuing interest in the apparent vendor, or if what was 

called the purchase money was secured by the bond of the 

vendor, or interest was paid or the like: then the court will 

‘scrupulously scan the whole transaction, and prevent the 

oppression of a needy and distressed man. Now, admitting 

that an argument might have been made for the right of the 
intiff to redeem his slave from Owen upon the admissions 

of the answer, had the case rested upon the original contract 

between the plaintiff and Owen; yet it is impossible there 

can be any obligation upon the defendant, Owen, to give up 

tothe other defendant the slave, Jupiter, or, in any manner 

to answer, in respect to him, to the plaintiff. ‘There is an ab- 

solute deed, with a denial by the defendant of any understand- 

ing to qualify it; a full price for the absolute purchase; im- 

mediate possession taken in accordance with: the deed; no 

covenant or security for the money advanced; possession 

continued eight years, and the negro sent to a distant State 

with the knowledge of the pretended mortgagors, and with- 

out any objection from them. These are facts which are 

not and cannot be questioned; and they are perfectly incon- 

sistent with the claims set up by the plaintiff and the other 

defendant. ‘The case really carries the air of collusion be- 

tweeen the plaintiff and the defendant Edward, to charge 

the other defendant Owen, chiefly, if not entirely, for the ben- 

efit of his co-defendant. Upon the face of the bill, the plain- 

tiff cannot have Ais relief against Owen; at all events not 

in the first instance. 'The bill admits that Owen restored to 

the plaintiff the title the plaintiff conveyed to him, and that 

the plaintiff then conveyed by a new deed to Edward Lew- 

is; but it says, it was understood between the three, that the 

plaintiff might still redeem, and that, upon his doing so, Ow- 

en should return Jupiter to Edward Lewis. Now, suppose 

all that to be true, from whom is the plaintiff to redeem; to 
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Dec. 1840 get his re-conveyance; to look for an account of the profits? 


: 


Owen. 


, Plainly, from Edward Lewis alone; for in him is the title, 
and he alone has had the possession of the slave, and the 
benefit of his labor. He does not claim under Owen, but 
directly under the plaintiff. Therefore, there is no ground 
of relief to the plaintiff against Owen; but if any one cay” 
claim such relief, it must be Edward Lewis, and he alone. 
As to the slave Tom, the question lies exclusively between 
the two Lewises, and Owen has no concern in it. 

But the case is not even as strong for the plaintiff upon’ 
the merits, as it would appear to be, from the manner in 
which it has hitherto been considered. For the evidence of 
Edward Lewis must be rejected, and when that is put outef 
the case, there may be said to be no evidence left. Ther 
are several objections to the reading of his deposition. 

He has an interest to subject his co-defendant. He at 
mits in his answer, that the plaintiff has a right to redeem 
the negro from him, and submits that he may do so. - But he 
sets up a claim, in that case, to have his slave Jupiter back, 
It is obvious, that this last is the real question in the 
and that it is exclusively between the two defendants. Te 
establish the agreement on that head, surely, Edward Lewis 
is incompetent; since he is to have the benefit of it. Bs 

But there is another sufficient objection to his deposition; 
which is, that there was no order for his examination. With 
out an order, the plaintiff cannot read the deposition of a 
defendant, even to points, on which the witness has no i 
terest. Mulvany vs. Dillon, 2 Ball. & Bra. 413. 

But if all this was otherwise, the plaintiff has excluded him 
self from relief against Owen, by having given up his rightto 
adecree against Edward Lewis. As has just been said, itis 
obvious from the nature and state of the case, that the plain- 
tiff’s decree ought, and must have been against the defend- 
ant Lewis, that he convey Tom to the plaintiff and cometo 
an account. Now, although there may be a decree againsta 
defendant upon matters distinct from those on which he was 
examined as a witness, yet examining a party is an equitable 
release as to the matter to which he is examined, and no de- 
cree touching such matter can be made against the witness. 
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Here the plaintiff has examined the witness to his whole Dec. 1840 
case. It follows, that if no decree can be made against him, ~~~ 
none can be made against another party, who is bound to an- 
swer only after the witness, who is thus discharged. If the 
party examined be the one primarily liable to the plaintiff 
and the other party only secondarily, the plaintiff necessari- 
ly gives up his claim againgt both, by the examination of the 
former. Thomson vs. Harrison, 1 Cox’s Ca. 344. Meed- 
bury vs. Isdole, 9 Mod. 438. 
In whatever light, therefore, the case be viewed, it is not 
made out, and the bill must be dismissed with costs to the 
defendant Owen. . 
Per Curiam. Decree accordingly. 
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WILLIAM LEIGH os. WILLIAM E. CRUMP. 


The specific execution of a contract in Equity is a matter, not of absolute 
right in the party, but of sound discretion in the court. An agreement, 
to be carried into execution there, must be certain, fair and just in all 
its parts. 

Although an agreement may be valid at law, and, if it had been execu- 
ted by the parties, could not be set aside because of any vice in its na- 
tare, yet if its strict performance be, under the circumstances, harsh 
and inequitable, a Court of Equity will not decree such performance, 
but leave the party claiming it to his legal remedy. 

When the plaintiff agreed in writing to sell to the defendant a tract of 
land by the following description, viz. “a tract of land lying in the 
County of Northampton, containing one thousand acres more or less, 
bounded by the lands of Shirley Tisdale, Mrs. Sally Pope, Herod 
Dukes and others,” for the sum of $2000, and the defendant in his 
answer alledged that the tract contained only 600 acres and agreed to 
take the land upon a proportionate abatement of the price, and where 
it was apparent that both parties, at the time of the contract, supposed 
it to contain 1000 acres, the court Aeld that if there was such a dispro- 
portion in the quantity (the other description not being by metes and 
bonnds, nor either party practising any imposition on the other,) the 
plaintiff could not have a decree for specific performance, without a 
proper abatement in the price, and the matter was referred to the 

clerk and master to report on these facts. 
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This was a bill filed at Northampton Court of Equity, and 
which, after an answer had been filed, replication entered, 
and depsitions taken, was set for hearing at Fall Term, 


Cromp- 1840, of that court, and by consent of parties, transferred t» 


the Supreme Court. The allegations and proofs are stated 
in the opinion of this court. 


Badger for the plaintiff. 
Iredell for the defendant. 


Gaston, Judge. The plaintiff states in his bill that on 
the 10th of October, 1837, he and thedefendant entered into 
a contract under their respective seals, whereby the latter & 
greed to purchase and the former to sell a tract of land 
the following description, viz. “a tract of land lying in 
County of Northampton, containing one thousand 
more or less, bounded by the lands of Shirley a : 


Sally Pope, Herod Dukes and others” and for the pri 
$2000, one half part thereof to be paid on the Ist of Jan 
1839, with interest from the day of the agreement, and 
half on the Ist day of January, 1840, also with interest 
foresaid, and that by the said contract the plaintiff 
himself to execute a conveyance for the land on the Ista 
March then next ensuing, or, on failure to do so, to pay tt 
defendant for the work he might do on the land, and the de 
fendant bound himself, on the execution of the conveyanes, 
to make and deliver to the plaintiff bonds for the paymentd 
the purchase money. The plaintiff charges that, upon the 
execution of the contract, the defendant entered into posse 
sion and hath ever since continued in the possession of the 
land, and thaton the 1st of March, 1838, the plaintiff was 
ready to execute and offzred to execute a conveyance as he 
had engaged todo, but the defendant would not comply 
with his part of the contract, refusing to give bonds for the 
purchase money; and the plaintiff prays that the court will 
compel the defendant specifically to execute hisengagememt 
The defendant’s answer admits the execution of the writ 
ten contract and his entering into possession of the land, 
as set forth in the bill, and, denying that the plaintif 
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ever tendered a conveyance or ever exhibited to him Dee. 1840 
the draft of a conveyance for the land, nevertheless con- ; 
fesses that the defendant had announced to the plaintiffhis “8 
refusal to pay or secure the price set forth in the written con- Cramp. 
tract, because he had, since the execution thereof, ascertain- 
ed that the said land, instead of containing one thousand a- 
eres as therein stated, did not contain more than about six 
hundred acres; that, both before and at the time of entering 
into the contract, the plaintiff informed him that it did con- 
tain one thousand acres; that the price of the land was fixed 
with reference to that quantity; that, in reliance upon this 
‘qepresentation. of quantity and under the belief that the 
land contained this quantity, the defendant entered into the 
contract; and states that the defendant hath offered, and by 
his answer he repeats the offer, to execute the engagement on 
his part, with a deduction in the price because of the defi- 
cient quantity. ‘To this answer there is a general rep- 
lication. ; 
Upon the proofs it appears that the land, which was the 
subject matter of the contract, contains about 700 acres. In 
one of the documents, under which the plaintiff desffes his ti- 
tle, it is stated as containing about 700 acres, and in another 
ascontaining about 1000 acres,and, when the plaintiff bought, 
it was represented as containing 1000acres more or less. No 
proof has been made that the plaintiff made the positive asser- 
tion as to quantity, which is alleged in the answer. The 
only testimony offered for that purpose is that of a single wit- 
ness, who deposes that, in the negotiation between the parties, 
he heard the plaintiff say either “that there was a thousand 
acres” or “it was said that there was a thousand acres,” and 
“that he asked two dollars per acre or thought it ought to be 
worth two dollars per acre.” 
We entirely acquit the plaintiff of intentional misrepresen- 
tation. And we hold that the defendant has not shewn that 
the plaintiff made any representation in relation to the num- 
ber of acres, of which the tract consisted, variant from that 
which is set forth in the written contract. But we do hold 
that, at the time of the contract, it was supposed by both the 
parties, although neither had any precise information in rela- 
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Dec. 1840 tion thereto, that the number of acres which it contained 
Leigh ~was about 1000 and that, at all events, it did not vary 
v much from that quantity. The plaintiff upon the refusal of 
Cromp- the defendant to execute his engagement, might have bre 
an action at law to recover damages. for the breach of 
covenant; and certainly there is nothing in the disappoi 
ment of the defendant in regard to the quantity of the 
which could operate as a bar against such a recovery 
ever might be its effect upon the amount of the dama 
But he has preferred to ask the aid of a Court of Equity to cay 
ry the contract into execution. The specific execution 
contract in equity is a matter not of absolute right in the 
party, but of sound discretion in the court. An agreem 
to be carried into execution there, must be certain, fair at 
just in all its parts. Although it be valid at law, and, 
had been executed by the parties, could not be set aside b 
cause of any vice in its nature, yet, if its strict performance 
under the circumstances, harsh and inequitable, a Cot 
Equity will not decree such performance, but leave the p 
ty claiming it to his legal remedy. 
if the certainty of this agreement depended wholly 
the words therein used, describing the land, the execut 
of the contract would labor on that account under seri 
difficulties. The only description of the land is, that itlia 
in Northampton county, contains one thousand acres ma 
or less, and is bounded by the lands of persons therein 1 
ed, and of others not named. But the parties appear to Uh 
derstand, from the exhibits filed, what is the tract tha 
was the subject of their bargain, and the detendant sets@ 
no special objection on this account. But this general vague 
ness of description renders more important the allegation, # 
such as it is, in regard to quantity. Where there has bea 
an accurate and precise description in the contract by mete 
and bounds, from which the true quantity either distinctly 
appears or could easily be ascertained, a reference to a sup 
posed quantity might not perhaps be deemed very material; 
but in ¢hat before us, the quahtity constitutes a prominent 
part of the description, and approaches as near to certainly 
as any other part of it. With respect to a tract of land @ 
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described, there is great difficulty in laying down a rule, what Dec. 1840 
Leigh 
v 


deficiency in the estimate of quantity shall excuse the pur- 
chaser in refusing to execute the contract or justify the court 
in withholding a decree for executing it. Certainly a small Crump. 
difference, such as might reasonably result from a difference 
in measurement or in judgment, would not be held a valid 
ground for denying a specific performance; while it must 
beobvious to every one that there may be a deficiency so 
striking as to render the demand of a Specific performance 
Wnconscientious, without any abatement of price because of 
the deficient quantity of land. For although the land was 
neither bought nor sold professedly by the acre, it cannot 
well be doubted but that, in agreeing upon the price for the 
entire tract, regard was had on both sides to the quantity, 
which both supposed the estate to consist of, while a ratea- 
ble abatement of price, therefore, would probably leave both 
in nearly the same relative situation, in which they would 

have stood, if the true quantity had been originally known, - 
the decreeing of the entire priee against the purchaser would 

_besubstantially to make him pay for what Le did not get. 

The deficiency in this case is so large that we think the 
plaintiff ought not to be aided by us, unless he will allow 
compensation therefor. And,as the defendant assents to ex- 
ecute the agreement upon such compensation being made, 

. we direct a reference, to ascertain what is the precise defi- 
ciency in the number of acres, which the plaintiff is able to 
convey, of the land referred to in the pleadings, and what is 
a fair deduction from the stipulated price of the entire tract 
atits estimated quantity, because of such deficiency. The 
commissioner is to be provided with all the necessary pow- 

_ ers to order a survey, compel the production of title papers, 
take testimony of witnesses, and examine the parties on in- 
terrogatories. 


Per Curiam. Decree accordingly. 
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Dec. 1840 EDWARD DAVIS and WIFE & al. vs. WILLIAM CAIN’S Ex'a, 


eRe seal & al. 


A testator bequeathed in one clause of his will, as follows; “ 
heretofore given and conveyed to my daughter Ann Davis andher 
husband Edward Davis a large and valuable real estate, besides agg. 
dry personal chattels, I do now hereby confirm the same. Andids 
hereby devise to my son William Cain in trust for the separate anda 
use of my daughter Ann Davis and her children the sum of @40q), 
which sum of money shall be laid out by the said William, his hem, 
executors &c. in such ways as heor they may deem best for my 
daughter Ann Davis and her children, and for their sole and sepag 
use and benefit.”” After giving to other persons some legacies of 
he again devises as follows: “ All the rest of my slaves not belay 
given or devised I give and bequeath to my son William Cain, mypam 
in-law Willie P. Mangom, my daughter Polly Southerland, 
son William in frust for my daughter Ann Davis and her chi 
be equally divided between them share and sharealike.” Ina 
quent clause, after directing his debts &c. to be paid, he says: 
the balance remaining thereafter, I give and bequeath to my son We 
liam Cain, Willie P. Mangum, Polly Southerland and to my 
William in trast for the sole and separate use of my daughter Ae 
Davis and her children, to be equally divided among them 
share alike.” The husband Edward Davis claimed by virtae 
marital rights all the interest bequeathed to his wife in theses 
al clauses. Held by the court that all the interest bequeathed 
Davis, the wife, in these clauses, was /o her sole and separate 
that the husband was excluded, theugh if the second of the 
tioned clauses had stood alone, the construction as to that wouldikaw 
been different. > 

Though the intention in a devise to a wife to exclude the husband 
not be left to inference, but must be clearly and unequi 
clared, yet when that intention is clearly ascertained by the i 
will be carried into execution, though the testator may not 
pressed himself in technical language. : 

It was heid also upon the construction of the same clauses, that on te 
death of the testator each of the children of Ann Davis took ani 
mediate equal interest with their mother in the legacies so bequeathe 

A bequest of “ twenty-five shares of the capital stock of the State Bat 
of North Carolina,” the testator owning at the time that p 
shares in the bank, is a general, not a specific legacy. If the testa 
had said “my twenty-five shares &c.” the legacy would havebam 


specific. 
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This was a bill filed in Orange Court of Equity, by the Dee. 1840 


complainants, as legatees of William Cain, dec’d, against the 


executors and other legatees of the said William and other om 


who were appointed trustees for certain purposes ° 


v 
ain’s 


by the will of the testator. The cause came on forhearing  £z’r, 


‘at the Fall Term, 1839, before his honor Judge Bartey, 
who made a decree therein, from which an appeal was ta- 
ken to the Supreme Court. The questions raised, related 
to the construction of several clauses in the will of the tes- 
tator, and are fully stated in the opinion delivered in this 
court. 
_ Mangum for the plaintiffs. 
Graham, Badger and J. H. Bryan for the defetdants. 


_ Dantet, Judge. The claim of Edward Davis, in right of 
his wife, to the legacy under her father’s will, rests wholly 
on the construction which the Court may make on the three 
following parts of the will: On the second page of the will 
the testator says, “ Having heretofore given and conveyed to 
my daughter Ann Davis, and her husband Edward Davis, a 
large and valuable real estate, besides sundry personal chat-' 
tels, I do now hereby confirm the same. And I do hereby 
devise to my son William Cain in trust for the separate and 
sole use of my daughter Ann Davis and her children the sam 
of $4,000, being part of the sum paid by me to Dr. Thomas 
Hunt for the re-purchase of the land, &c., which ‘sum of mo- 
ney shall be laid out by the said William, his heirs, execu- 
tors, &c., in such ways as he or they may deem best for my 
said daughter Ann Davis and her children, and for their sole 
and separate use and benefit.” On the third page of the will, 
after giving some legacies of slaves to other persons, the tes- 
tator says: “ All the rest of my slaves, not before given or 
devised, I give and bequeath to my som William Cain, my 
son-in-law Willie P. Mangum, my daughter Polly Suther- 
land, and my son William in trust for my daughter Ann 
Davis and her children, to be equally divided between them 
share and share alike.” On the fourth page of the will, af- 
ter directing his executors to sell the residue of his estate, 
and pay his debts, pecuniary legacies, and the charges of 
25 
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Dec. 1840 administering, the testator says: “ And the balance remain. 
Davis ing thereafter I give and bequeath to my son William » 
etux. Willie P. Mangum, Polly Sutherland, and to my son Wil 
c ain’s liam, in trust for the sole and separate use and benefit of my 
Ex’;, daughter Ann Davis and. her children, to be equally divided 
among them share and share alike.” Mrs. Davis had eight” 
children, all alive at the death of her father, the testator. — 
When the testator first mentions the Davis family in} 
will, he then declares that he had before given to Davis @ 
his wife a large real and personal estate. This declarat 
was made, not merely with a view of confirming the 
gift, but to shew Davis that he eught not to complain, th 
the property then about to be settled on his wife and child 
should be so done in exclusion of himself. There is but ¢ 
trustee, and the whole fund, contained in the three af 
mentioned parts of the will, is bequeathed to that trustee: 
trust for Ann Davis and her children. The testator in 
bequests of two parts of this fund, says it is in trust fF 
their sole and separate use. In the intermediate bequest 
the balance of the slaves, the testator has omitted to say 
that it was in trust for the sole use of Ann Davis and 
children, but he has only said in trust for Ann Davis 
her children. If this clause stood alone, and there 
nothing else to explain the intention of the testator, the hus 
band would be entitled to that portion of the slaves heldia” 
trust for his wife. But when we look at the other parts of 
the will, we see that the testator had declared that he 
before given Davis a large estate, and he had also beque 
ed in his will portions of this personal fund in trust forth 
sile and separate use, both before and after the clause dis 
posing of the slaves. The entire trust fund is composedof § Eng 
several parts of the personal estate of the testator. From § mi 
the whole will taken together, we think it is plain that the the { 
testator intended that every part of the fund in the hands of § Joint 
the trustee should be held for the separate use of his da sar 
ter and her children. The reason the testator three ti trans 
mentions his daughter, Mrs. Davis and her children is, that 
’ other legatees with her and her children had to be provided 
for out of some of the undivided mass of the pagsonal estate. fF did s 
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In designating the other legacies and legatees, the writer of Dee. 1840 
the will omitted to repeat the words, to her sole and sepa-~—_ Davis 
ate use, when the balance of the slaves were spoken of i in et ux. 
the will. We admit that the jaw is, that the intention to Cain's 
exclude.the husband must not be left to inference, but must Ex’r. 
be clearly and unequivocally declared. 1 Mad. Rep. 207: 
_ Wills vs. Sayers, 4 Mad. Rep. 409— Massey vs. Parker, 2 
‘Mil. & K. 181—Kensington vs. Dallard, 2 Mil. & K. 188. 
We are of the opinion that Davis is clearly intended to be 
excluded from taking any of the testator’s estate. If the 
' meaning be certain to exclude, the court. will execute the 
intention, though the settlor may not have expressed him- 
gelfin technical language. Darley vs, Darley, 3 Atk, 
399— Stanton vs. Hall, 2 Russ. & M. 180. Lewin on Trusts 
150. ‘The marita} claims will be defeated, if the gift be to 
the wife for her “ sole and separate use,” Parker vs. Brooks, 
9. Ves. 483, or “to her sole use,” Adamson vs. Armitage, 
19 Ves. 416, 1 Mad. Rep. 199, 1 Younge 562. We are of 
the opinion that Edward Davis, in right of his wife, takes 
nothing under the last will of William Cain, dec’d. 
Secondly. Edward Davis, as administrator of two of his 
_ children, who have died since the death of William Cain, 
claims two ninths of the fund in the hands of the trustee. 
This claim is now resisted by the defendant. He contends 
that the court should:put such a construction on this will, 
as, he says,will carry: into effect the intention of the testator; 
and that cannot be done, he says, without permitting Mrs. 
Davis to take an estate for life to her sole and separate use in 
the entire fund held in trust, remainder. over to her children. 
His ‘counsel cited first Chambers and Atkins, 1 Cond. 
Eng. Ch. Rep 195. That was a case on the construction of 
4 marriage settlement: the £6,666 stock was in the hands of 
the trustee, to pay the dividends to the husband during the 
joint lives of the husband and wife, but in case the husband 
survived the intended wife, then upon trust to re-assign and 
transfer the fund to the husband, his executors and adminis- 
tratars to the use and benefit of him the husband, and any 
child or children of the said intended marriage. The husband 
did survive, with three children of the marriage. ‘The three 
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Dee. 1840 children filed their bill against the father and the trustee to 
oe have a delaration of their rights in the trust fund. ‘The ques- 


et ux. 
v 

Cain’s 

Ex’r. 


tion was, did the father and the three children take as joint 


tenants? The Vice-Chancellor said, if that had been the © 


purpose of the settlement, the trustees would not have been 
directed to transfer the trust fund to the surviving parent, his 
or her executors or administrators; but would have been di- 
rected to hold upon trust for the benefit of the surviving pa- 
rent and children. So in this case William Cain, the tras. 
tee, is not directed to transfer, but to hold for the equal ben- 
efit of Mrs. Davis and her children; and therefore the case 
cited is not an authority for her to take all for life, remainder 
to her children. The next case cited was Morse vs. Morse, 
2 Cond. E. Ch. Rep. 511: testator gave to his daughter and 
her children £5,000; £3,000 to be paid in a year after his 
death, and £2,000 after the decease of his wife; and he ap 
pointed a trustee of those sums for his daughter and her chil- 
dren. ‘The court declared the £5,000 to be a trust for the 
daughter for life, and after her decease for all the children, 
whether born in the testator’s lifetime or after her decease, 
The Vice-Chancellor made this decision upon the very pe- 
culiar circumstances of the case. It is clear, he said, that 
the testator did not intend an immediate payment of the two 
legacies and there would be an inconsistency with respect to 


them, if the mother did not take life interests; for then differ- 


ent classes of children would become interested in the two 
portions of the legacy. He therefore put such a construction 
upon the words of the will as to make all the children parti- 
eipators in the legacy, ‘The case before us is very different, 
none of the legatees are to wait on or for any particular e- 
vent; they all take their undivided shares of the trust fund 
immediately on the death of the testator, When a legacy is 
given toa descriptive class of individuals, as to children in 
general terms, and no period is appointed for the distribution 
of it, the legacy is due at the death of the testator. The 
rights, therefore, of these legatees were finally settled and de- 
termined at the death of the testator. Roper on Leg. 48. 
We are of opinion that Edward Davis, as administrator of his 
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two deceased children, is entitled to recover two ninths of the Dee. 1840 

fund in the hands of the trustee William Cain. Devs 
Thirdly. ‘The testator bequeaths thus: “I give to my et ux. 

daughter Polly Sutherland the following personal property, as 

to wit, my negro man Plato, twenty five shares of the capital — 

stock of the State Bank of North Carolina, the sum of 

$2000 in money, &c.” The testator was the owner of 

twenty five shares of capital stock in that Bank. But on 

theday of his death, the bank had declared a dividend of its 

capital stock. _ The testator’s stock and dividend of stock re- 

mained in the Bank untouched by him. He declared before 

his death that the dividend of the capital stock was a part of 

the legacy intended for his daughter Polly Sutherland. The 

legacy is not specific. If he had said my twenty five shares 

of bank stock, it would have been a specific legacy. 1 Roper 

73. But he has not so expressed himself, and mere private 

opinion or conjecture, that he intended the stock he then 

held, will be insufficient for the purpose of making the legacy 

specific. ‘The legacy to Mrs. Sutherland, as to the shares of 

stock, is a general legacy. Being a general legacy, of course 

theexecutor might have been required by the legatee to pur- 

chase the prescribed number of shares. As that was not done, 

the executor must pay the sum they would have cost. As 

to that the facts are, that the bank was about winding up, and, 

between the making of the will and death of the testator, 

had declared dividends of its capital. Upon enquiry we 

learn that this was not done by passing the dividend to the 

credit of each stockholder on his account as a customer ot the 

bank and subject to his check as ordinary deposits. But the 

dividend remained in bank tothe credit of each stockholder 

on a book of dividends, to be paid only on the receipt of the 

stockholder and on the production of the certificate of stock, 

80 that the payment might be made to appear thereon by 

writing a memorandum thereof on the face of the certificate. 

Hence the dividend, after it was declared, remained in bank 

as a part of the stock, until it was actually received by the 

stockholder. Consequently a share of stock after a declara- 

tion of dividend, was as before $100; and although some of 

the stockholders might have received their dividends, yet as 
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Dec. 1840 Jong as a single one had not, the share, properly speaki 
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| was of the original amount, and thedonee of it might requing / 
etux. thata full share should be bought for her and notashag § y 
which had been half paid. Now, in this case, there wasng Bp 
payment to the stockholder, Mr. Cain, of his dividends, asit Bg 
is clear the money was roceived without his knowledge and ¢ 
against his will, as fat as he had any will. Therefore thisig (© 
to be considered as still part of the stock and a proper m i 8 
ure of the value of the shares, to which Mrs. Sutherland ry 
entitled. It turns out in this case, that she received all 
dividends of capital on the shares in her father’s name, e 
the first. By declaring her entitled to the money drawl ; 
her brother and herself for the first, she will get the valuegf 
twerty five full shares, as they stood at her father’s dally 
and accordingly she is declared to be so entitled, and to a 
extent the decree must be reversed. ‘The costs to be fp a 
out of the trust fund. th 
) Pr 
Per Curiam, Decree accordingly. ; 
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NATHANIEL J. PALMER vs. JOSEPH YARBOROUGH &@ rs 


When a man conveys certain property in trust to pay a particular deb, tere 
and the surplus after such payment to be returned to him,and at the sam Th 
time expresses his intention by parol, that three other creditors 


be paid out of this surplus, and he will give orders to that effect,#) = 
soon as he has had a settlement with such creditors, this is no defeus ™, 
to a bill filed against this trustee for an account by a second tru doit 
whom the same property was conveyed a day afterwards in trusti™ ther 
the payment of other creditors. com 
An answer cannot be put in for a defendant by one who calls himeelf bi i the 


agent and attorney in fact, but who is not made a party by the bill whi 
This was a bill filed in Caswell Courtof Equity. Asubgg subs 
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pena and copy of the bill were served on each of the de- Dec, 1840 


fendants except Thomas R. Richmond, and as to him ser- rer 


yice was acknowledged and an answer filed by A.D. Rich- 
mond, who was no party to the suit, but styled himself « a- Yarborough 
gent and attorney in faet for Thomas R. Richmond.” The 
cause, having been set for hearing at Fall Term; 1840, of 

@ Caswell Court of Equity, was transferred by consent to the 
Supreme Court. The points involved will be found in the 
opinion delivered by this court. 


et al. 


Norwood for the plaintiff. 
J T. Morehead for the deferndant. 


Dante, Judge. Yarborough, on the 21st of June, 1837, 
executed a deed to Richmond, in trust to sell the property 
and pay a debt due from the grantor to one Williams, and 
then pay the surplus to the grantor or his assigns. The 
property mentioned in the deed is particularly described; a- 

mong which are two slaves, named Parmelia and Dorothy. 
On the 22d of June, 1837, Yarborough executed to the plain- 
tiff, as trustee, a deed of trust to sell, and pay a specified 
number of his ereditors. ‘This deed covered all the proper- 
ty described in the aforementioned deed to Richmond; but 
the slaves Parmelia and Dorothy are not in this deed par- 
ticularly named; but, after describing certain property, it 
contains these words “and all other property, either real or 
personal, which the said Joseph Yarborough may now be 
in possession of.” These words, we thik, cairy the two 
slaves Parmelia and Dorothy. Both deeds were duly regis- 
tered, and that to the plaintiff on the day after it bears date. 
The défence set up is, that Yarborough intended to have se- 
cured by the deed to Richmond three debts to other credit- 
ors, who are not named therein; and was prevented from 
doing so by not having the amount of the debts, and that he 
then declared his intention to secure them, when he could 
come to a settlement with the creditors, by giving orders on 
the trustee to be paid out of the surplus: in fulfilment of 
which intention, he gave orders to those creditors at days 
subsequent to his deed to Palmer. This defence, we are 





| Deo. 1840 obliged to say, cannot be sustained. What might have 
Palmer Coen the effect of an agreement between Yarborough, thos 

v creditors, and the trustee, to the purpose intended by Yarbo. 
Yarboroeg® rough, we need not now say, because it is not 
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there was such an agreement. Asa mere intention on the 
part of the debtor, it could have no operation, until carrigj 
out by some formal and legal act on his part; and from the 
power to do such an act, he cut himself off by executing 
the deed to the plaintiff. 3 
We are of the opinion that the plaintiff would, under te 
facts which appear in the cause, be entitled to a decres fr 
an account, if the trustee Richmond was before the cous 
but he is not. An answer is put in for him by a man, 
says he is his agent, and that he transacted the business fe 
him, as Richmond, the trustee, was out of the State. 
agent is not made a party by the bill, and his answer 
be noticed by us. We have, however, said thus 
the supposition that a declaration made by the court 
construction of the deeds, might probably be all 
wanted by the parties at present. 7 


Per Curiam. Decree accordingly. ; 
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JOHN 8S. WADE & al. vs. JOHN M. DICK & al, 


Ifa trastee, under a misapprehension of right, founded upon his own 
_ gadgment, or even it would seem upon the jadgment of counsel (ex- 
cept perhaps in some very peculiar cases,) part with the possession of 
_ property to persons not entitled; it is his misfortune, but public policy 
requires that he should be the sufferer; because he is regarded as 
having acted incautiously, although innocently. 

Bat a trustee is clearly protected by a judgment against him of a com- 


-./ potent tribunal, in regard to the subject matter of such judgment. 


, And it seems that this protection should be extended to him, in regard 
» wwother property, similarly situated, which he disposes of in acqui- 


—” escence of such judicial determination—it being well understood that 


he is not cognizant of error or surprize therein, or any unfaiiness in 
procaring it. 
Every decision of a competent court must be deemed to be according to 

* the law and the truth of the case, until the contrary is shewn. 

Where a bill makes unfounded charges of fraud, but the plaintiffs were 

- infants, when the matters, which the bill seeks to investigate, occar- 
‘ sed, and they had an apparent cause for demanding an investigation, 

and may have been misled into the imputations by false rumors—al- 
"though the bill is dismissed, it will be without costs. 

This was a bill filed in Person Court of Equity, at Spring 
Term, 1836. ‘The cause, having been regularly set for hear- 
ing at Fall Term, 1839, was transferred by consent of par- 
ties to the Supreme Court. ‘The statement of the case is in- 
cluded in the opinion delivered in this Court. 


Badger and Norwood for plaintifis. 
Graham and Bryan for defendants. 


Gaston, Judge. The plaintiffs are, John G. Wade, Ed- 
mund Wade, Tinsley Wade, Thomas Wyatt & Jane his 
wile, Polly Wade, Reuben Long and Sarah his wife, Robert 
Wade, and James Wade; and the defendants are the execu- 
tors of James Williamson and of Samuel Painter, deceased, 
which said Samuel and James had been the executors of 
John Gwinn, deceased. The bill was filed March 14th, 
1836, and charges, in substance, that John Gwinn had pur- 
chased, at an execution sale against Robert Wade, a parcel 

26 
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Dec. 1840 of negroes, and the said Robert being connected with the 
——"— said John by marriage, their wives being sisters, having 
Wade ® large family of children for whom the said John had a great — 
et a. regard and being wholly insolvent, the said John permitted 
Dick et al. the negroes to remain with him, taking acknowledgements 

from him, that he held by hire from and as the tenantaf 
Gwinn; that afterwards in the year 1816, Gwinn died, hay. 
ing duly executed a last will whereof he appointed Willi 
son and Painter executors, and wherein he makes the fol! 
ing disposition in regard to these slaves: “I will and bequ 
the following negroes (naming them) to John G. Wi 
Edmund Wade, Tinsley Wade, Jane Wade, Polly W 
Sally Wade, Robert Wade, and James Wade, child 
Robert Wade and Anne his wife; to be equally divic 
mong them when James arrives to the age of 
one years; the above named negroes, my property, thoughil 
the possession of Robert and Anne Wade, and such i 
disposition I choose to make of them, and I request a 
friend, James Williamson to act as trustee to the above r 
negroes, for the use of Robert and Anne Wade’s above t 
children;” and it alleges that the plaintiffs John, Edn 
Tinsley, Jane, Polly, Sarah, Robert, and James, are the ig 
atees so named and described in the will aforesaid. 
bill charges, that after the death of Gwinn, his said e¢ 
tors permitted the negroes to remain with Wade as theirt™ 
tator had done, until a short time before Wade’s death in te 
year 1819; that then Wade being wholly insolvent, and Wik 
liamson, one of the executors, being a creditor of his and d 
sirous of satisfying this demand out of the negroes so be 
queathed to the plaintiffs, suggested to one Duncan Row, 
whe was also a creditor of the said Robert to a small 
that Wade had acquired the title of said slaves by his k 
possession; that thereupon the said Rose obtained a j 
ment against Wade for about $50, sued out execution, a 
had it levied on one of the slaves named Burwell; 
-he sale Rose bought Burwell, and Williamson thereu 
the name of himself and his co-executors, instituted an acti 
of detinue against Rose, under the pretence of asserting 
beneficial rights of Wade’s children to the negro 
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that this was a fraudulent contrivance on his part to destroy Dee. 1840 
their title; that he hastened on the trial of the suit, aud, by Wade 
withholding the proper evidence, contrived to have a ver- ¢& a 
dict and judgment rendered for the defendant; that immedi- 
ately thereupon he procured one Jones to take out administra, Dick etal 
tion on the estate of Wade, sued Jones as such administrator 
for a stale demand against his intestate, levied an execution 
on the remaining negroes except two, and purchased them in, 
at the sheriff’s sale, far below their value, having stifled com- 
petition by declaring that he was purchasing them in for the 
plaintiffs. The bill states that, in 1835, Williamson died, 
and these negroes, so bought by him, after his death, came 
tothe hands of the defendants, his executors, together with 
a large amount of assets; that Painter, the co-executor of Wil- 
liamson, had also died, leaving a valuable personal estate, 
whieh came to the hands of the other defendant, the said 
Painter's executor; and states that the plaintiffs have de- 
layed hitherto calling for any account of these matters, be- 
cause they were advised it was not competent fur them to do 
sountil James Wade had attained twenty-one years. The 
prayer of the bill is, that another trustee be appointed for 
the plaintiffs, for an account of the hires and profits of the 
slaves and for general relief. 

The executor of Painter disclaims all personal knowledge 
of the transactions, alleges that his testator lived in Virginia 
and took no part in the management of Gwinn’s estate, and 
insists that the executors of Williamson are solely responsi- 
ble to the plaintiffs. 

The executors of Williamson answer that they have no 
personal knowledge of auy of the tranactions, which oceur- 
red before the death of their testator, but allege that the 
slaves in question were not the property of Gwinn, or if in 
truth he had any formal or colourable title thereto, the same 
was held in trust for Wade, and for the purpose of defrand- 
ing and. hindering Wade’s creditors from obtaining satisfac- 
tion of their debts. They deny the fraud charged to their 
testator in relation to the proceedings of Rose, or the suit 
prosecuted against him, but aver that Rose, without any in- 
timation from or concurrence of their testator, had his exe- 


= & 
Fr” Ar 9 ere giao cg 





316 EQUITY CASES IN THE 


Dec. 1840 cution levied upon one of the negroes, because the 


Wade Were Wade’s negroes, and liable to the satisfaction of ‘hj 
et al. creditors; that at the day of sale their testator attended 


Dick et - publicly forbade the sale, claiming the negroes as the j 
perty ot Gwinn bequeated to the plaintiffs; that Rose b 
ing indemnified the officer, the sale proceeded and I 
bought; that thereupon, without delay, their testator st 


out a writ of Detinue, in the name of himself and his co-ey 


ecutors, returnable to the February Term, 1820; of Pe 
County Court; that he prosecuted this suit earnestly andi 
good faith; that it came on for trial at the December Ter 
1821, of said court, when the jury found a verdict for 
defendant on the plea of non-detinet, and the court g 
judgment accordingly—and that this verdict was rend 
upon full proof that the negroes which Gwinn bequeath 
to Wade’s children of which Burwell was one, were, in trat 
the negroes of Wade, and liable for his debts. ‘The defé 
ants further say, that, convinced by this investigation 
the negroes belonged to Wade’s estate, their testator gavey 
all claim to them—that thereupon Robert Jones was appdi 
ed administrator of Wade’s estate, and, for the purpose 


paying off the debts of the intestate under an order of cc 


sold three of the negroes, viz. a negro woman, Rachael, 


her two children, Hannah and Esther, on the 20th of Aprily” 


1822, and that their testator became a purchaser of 


as highest bidder at public sale at the price of $631 50 ct 


which they aver to be not only a fair but a very high pm 
and they deny the charge, that he, in any manner, sti 
competition or gave out that he was purchasing tor the plai 
tiffs. They admit that they have been informed that heh 
a demand against Wade, which was prosecuted to judg 
but deny that the sale took place under execution. 
further say, that on the 17th August, 1822, the administ 
tor, under a like order of court, sold another of the negre 


named Russel, who was purchased by John G. A. William 


son, who afterwards sold him to their testator, and that th 
are the only negroes of those named in the will of | 
whieh ever were in the hands of their Testator, since 

abandonment of claim as executor, and the administrati 
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held and claimed notoriously, and, until now, undisputedly, 


317 
spitgss an the propesty of Wade, and these the testator hath Dee. 1840 


_gs/his absolute property. . 'The defendants further say, that ¢& = 


in 1823, for the purpose of closing his administration, and 
forthe purpose of making distribution between the widow 
and children of Wade, the administrator, under an order of 
court, made sale of the other two negroes, Will (or Buck) 
and Ben; that these were bought by Thomas Woody, “one 
of the plaintiffs” at the price of $1,112 50 cents; and that 
shortly thereafter all the plaintiffs settled with the said ad- 
ministrator, and received their parts of these proceeds in 
their character of next of kin of Wade. It may not be a- 
miss to remark here that it is a mistake in this answer, and 
asimilar one is to be found in the commissioner’s report, to 
represent Woody as one of the plaintiffs. He intermarried 
with Elizabeth Harriet Wade, who was not a legatee in 
Gwinn’s will, and not with Jane Wade. The latter inter- 
married with Thomas Wyatt. The defendants, in their an- 
gwer, deny that the plaintiffs delayed bringing suit during 
the life of their testator, because of the pretended advice 
that it was not competent for them to demand their negroes 
or an account, until the plaintiff James should arrive at 21 
years, and they say that the bequest of the negroes was di- 
tectto them, and vested an immediate interest in them, al- 
though a postponement of the division was directed, until 
the mrival of James at age; they allege that John G. Wade 
was of age in 1815, Edmund, another of the plaintiffs, in 
1819 or 1820, and there was nothing to prevent the plain- 
tiffs, if they conceived themselves aggrieved by any of the 
acts whereof they now complain, from bringing forward such 
complaint while the matter thereof was fresh, and the truth 
could be ascertained. ‘They insist that their testator, in all 
his conduct which the plaintiffs arraign, acted with perfect 
integrity and good faith, claim for him and his estate the 
benefit of the act of limitations, barring actions of detinue 
@ and trover, if not prosecuted within 3 years after cause of 
9 action accrued, of the act of the General Assembly giving a 

title to slaves to the possessor against whom such action has 
# X0t been prosecuted within the limited time aforesaid, and 
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Dec. 1840 contend that he is not precluded from the benefit of these aca. 
~ because of his being made a trustee in the said will for. 


Wade 
et al. 


v 
Dick et al. 
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plaintiffs, for that by a proper construction thereof, the 
were not bequeathed to him in trust for them, but he 
merely requested to render any services to them in his pi 
as their friend. hag 
A general replication was taken to the answer and 
have been offered on both sides. The court, also, upon he 
hearing, being desirous of procuring some more det | 
formation than the proofs exhibited, directed, of its o 
tion, a special inquiry. This has been made and con 
with the proofs in the cause. = 
The transactions, brought under judgment in this cam 
occurred many years ago, and, in respect to a part of them 
it is impossible to obtain, now, precise and certain ir 
tion. There are some, however, with respect to which,4 
can pronounce with much confidence. There is nog 
that the late Mr. Williamson procured Jones to ac 
on the estate of Robert Wade: The charge that he er 
ored to stifle competition at the sale of the negroes at 
he purchased—that the sale was made upon executi 
his instance—that he bought professedly for the plai 
and at an under value—is, in all its parts, unfounded. * 
-proofs are full, that the sale was made by the administ 
under an order of court; that it was conducted, in allt 
pects, fairly, and that Williamson purchased for himself, a 
at high, certainly full, prices. The charge also that he ap 
gested to Duncan Rese that Wade had acquired title tote 
slaves in question by adverse possession, that he institute 
the suit in bad faith and as a cover to conceal his purposed! 
applying the property of the plaintiffs to the satisfactiondl 
his stale demands against Wade, and that he withheld em 
dence in order to prevent a decision of that suit agaitt 
Rose, is unsupported by proof. The suit appears to haw 
been honestly brought and honestly conducted under thed 
rection of respectable counsel, and Rose positively repels any 
collusion or understanding, whatever, between him ands 
adversary, either in relation to his selling the negro Burw#ll, 
as the property of Wade, or the suit brought in consequei® 
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1 thereof. Dismissing therefore these charges, we are brought Dee. 1840 
toother matters, in respect to which there is less certainty, Wale 
that is to say, firet, upon what greund was the suit of the 4 aI, 
executors of Gwinn against Rose, determined? and, PLY; asa et “ 
was it decided in conformity to law and right? Upon the 
proofs, we collect, that in December, 1801, James Williamson 
¢btained a judgment in Person County Court against Ro- 
bert Wade by confession, for the sum of £588. 7. 0. and 
costs; that a fi. fa. issued thereon and was levied on certain 

and other personal property of Wade; that upon this 

fi fa. the sheriff returned that he had sold to James Wil- 

jiamson a negro boy, Frank, and some other articles, and 

had sold to John Gwinn negro woman Mary for £5. 1. 6., 

pegro boy, Anthony, for £58. 0. 6., and negro woman Rho- 

ds and child for £185. 0. 6., and thereon was endorsed a re- 

ipt from Williamson for £487. 1. 9. in part of his judg- 

ment, that being the amount of the sales after deduction of 

£13. 18. 4. tor the costs of the suit; and the sheriff executed 

apaper writing, unattested however, and without seal, bear- 

ing'date the 18th of January, 1802, in the nature of a bill 

| @ sale to Gwinn for the negroes so purchased. This instru- 
ment was resgistered upon the acknowledgment of the sher- 

if at Term, 1808. The only direct testimony as 

tothe occurrences at the sale, comes from Mrs. Wade, the 

widow of Robert Wade and mother of the plaintiffs, who 

states that when her husband was sold out, Mr. Gwinn bid 

off Rhoda and her child Jane, and on the evening of the 

day, told her husband, if he wished to keep them, to do so 

Mntil he called for them; that she saw no money paid, but 
that after the sale, the deputy sheriff, her husband, Mr. Gwinn 

and Mr. Williamson retired to themselves to have a settle- 

ment. We have no information from any quarter about the 

hegro woman Mary and the negro boy Anthony, which 

Gwinn bought at the same time; but we must presume that 
these were carried off by him. From the testimony of this 
withess, it appears that Mr. Gwinn gave the young slave 
Jane to her daughter and eldest child, Elizabeth Harriett 
Wade, ard sold Joe, one of Rhoda’s children afterwards born, 
Mr. Williamson. During the life of Gwinn, Rhoda and 
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the rest of her children remained with Wade, were ¢ 
by him Gwinn’s negroes, and from year to year, notes 
small sums for their hire, were given by Wade to G 
After Gwinn’s death, such of them as were fit to be} 
out, were hired out by Wade, under the directions of 
liamson, and the rest of them remained with him ar 










family until Wade’s death, which happened about the end 
the year 1819. Shortly before his death, Duncan Rose, wha 


as one of the firm of Rose & Chambers, had a deman 
gainst him of about 80 or 85 dollars, having received in 
mation from Wade himself that the negroes were his in t 
but covered for him by tke pretended purchase of G 
prosecuted this demand to judgment and levied thee 
tion on Burwell, one of the negroes; when the officer 
to levy, Wade produced the bill of sale from the sher 
Gwinn; whereupon the offieer, before he would sell, 

ed from Rose a bond.of indemnity. This was given; 
sale took place in January, 1820, and Rose bought, and 
liamson instantly sued him. 

After Wade’s death and until the decision of this4 
Williamson hired out two of the negroes, Buck and £ 
appears from an account current exhibited by the plain 
in which he charges himself, in account with the chi 
with the amount of the hire of Buck and Ben, for the 
1820 and 1821, and takes credit for necessaries furn 
them and for the expenses and costs of their suit. 
plaintiffs exhibit, also, a letter from Williamsonto Mrs. ¥ 
dated February 12th, 1821, while this suit was pendix 
which there are direct references to it. He commence 
complaining that after he had hired Ben he understands 
she had hired him to another person, and states that if. 
is the way in which things are to be done, “ he must 
up all the papers of Mr. Gwinn and the law-suit go as 
direct of the Courf’—then, after stating that the m 
whom he has hired Ben will yet take him if she can get 
back, and if not, that he must try “ what.the law wills 
to that,” he remarks that “he has offered up all thet 
ness to Mr. Woody,” (the husband of her daughter 
“ but he will not take it, and,that Mr. Painter is out of 
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State, so as to get his advice,” and proceeds to make some ¢n- Dec. 1640 


quiries about the boy that Rose claims, and then puts an en- Wale 
quiry in these words: “ and should the children gain thene- et al. 
and Mr. Rose appeals to equity, who will answer the py. 4"), 
ill, I am at'a loss to know.” There is no evidence on ei- 
ther side, of the occurrences at the trial. Rose states that he 
‘had previously given all the necessary instructions to his at- 
torney, and had been told by his attorney, if his presence 
_ghould be required he should be called. He either resided 
at the village where the Court was held, or had a shop there, 
which required his attendance during Court. He was call- 
ed and went to the court house, and on arriving thete learn- 
ed that the cause had been tried. He is under the impression, 
from what ‘he has heard; that he gained the suit upon the 
gtainte of limitations. It appears from the record, that the 
defendant pleaded non detinet, the statute of limitations and 
felease, and that the jury rendered a verdict for the defen- 
_ dant “on all the issues.” There was no motion for a new 
trial or an appeal, and at the same term administration was 
granted on the estate of Wade to Robert Jones, on his en- 
tering into bond with James Woody and Moses Chambers as 
sureties. Jones, the administrator, forthwith took into his 
possesion all the negroes, except Burwell, that had been claint- 
ed and held for Wade’s children, and made return thereof in 
his inventory to the succeeding March Term of the Court. 
At that term there was an order of Court for the sale of 
Rhoda and her children, Hannah and Esther, and these were 
bought at public auction by Williamson, who alleged as a 
reason for giving such high prices, that he owned Joe, one 
of Rhoda’s children, and had a favorable opinion of the fami- 
ly. At June Term following, there was an order of sale for 
another of these negroes, Russel, and he was bought by a son 
of Mr. Williamson’s; and at November T'erm, 1823, there 
was an order to sell the remaining two negroes, Will (or 
Buck) and Ben, and these were sold, and bought by James 
Woody. The administrator made return to court of all these 
sales, and exhibited his account of debts paid, and disburse- 
ments, and, in November, 1825, the balance found due upon 
that account, was distributed over and paid unto the widow 
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of Wade and the plaintiffs; of whom John, Edmund and 
Tinsly were then of age. Jane acted by her husband, Thom- 
as Wyatt, and the remaining plaintiffs, Mary, Sarah, James 
and Robert were represented, and acted by the said Thomas 
Woody, their guardian. At the time of the sale by the ad- 
ministrator of Wade to Williamson, John, the eldest of 
Wade’s children, except Elizabeth, who was not a legatee 
in Gwinn’s will, was about the age of twenty-one—and 
when this bill was brought, James, the youngest, had not ~ 
quite attained that age. By the will of Mr. Gwinn, all his 
estate, real and personal, was given to his wife with the ex- 
ception of Rhoda and her children. 

From these facts, the inference is not to be resisted that 
the action against Rose was decided upon the ground that 
the negroes which had been bought by Gwinn, left with 
Wade and bequeathed to Wade’s children, were, with res- 
pect to Wade’s creditors, the property of Wade, and there- 
fore liable to be taken in execution for his debts. It was 
upon this ground, Rose had undertaken to seize one of them, 
and had indemnified the sheriff for selling. It was to try ” 
this question that the action was brought. The length of 
time, during which Wade had been permitted to enjoy the 
labor and profits of the negroes, was no doubt insisted upon 
as a material circumstance to shew the alleged fraudulent 
trust for him, but it could not be set up per se as a bar to 
Gwinn’s action, or that 6f his representatives, Now if it 
could be shewn that this decision was against right, an in- 
teresting question might arise, whether Williamson, acting 
honestly under the belief that it was right, and thereupon 
surrendering all the negroes to the administrator of Wade, 
would not be protected in so acting. If a trustee undera 
misapprehension of right founded upon his own judgment, 
or even, it would seem, upon the judgment of counsel (ex- 
cept perhaps in some very peculiar cases) parts with the pos- 
session of property to persons not entitled— it is his misfor- 
tune, but public policy requires that he should be the suffer- 
er. See Doyle vs. Blake, 2 Sch. & Lef. 243—Voz vs- 
Emery, 5 Ves. 141. In such a case he is regarded as hav- 
ing acted ineautiously githough innocently. But it is well 
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worthy of consideration, whether an imputation of want of Dec. 1840 
caution can rest upon him for acquiescing in the correctness Wale 
of a judicial sentence, pronounced by a competent tribunal ¢ al. 
. of his country—it being well understood that -he is not cog-_. |" 
nizant of error or surprise therein, or any unfairness in pro- —s 
curing it. Williamson is clearly protected by that judg- 

ment against the demands of the plaintiffs to account to them 

_ for Burwell—the immediate subject of the action in which 

the judgment was rendered—and it would require some 

strong reasons to shew, that after a judicial decision, involv- 

ing the right of all the negroes, he was bound in caution to 

stand the suits of the creditors, who, upon that decision, 

would undoubtedly come upon him as executor de son tort 

. of Wade for the other negroes. But we do not determine 

that question, for we feel ourselves bound to hold that the 
judgment in that suit was right. In the first place, this is 

the presumption of law. Every decision of a competent 

court must be deemed to be accordihg to the law and the 

truth of the case, until the contrary isshewn. The plaintiffs 

were represented in that cause by the executors of Gwinn, 

their trustees—and it must be held by us until the contrary 

is shewn, that it was then rightly decided that the plaintiffs 

were not entitled to the negroes bequeathed by Mr. Gwinn, 
against the creditors of their father. The contrary of this 
presumption is not shewn. If the facts which we have as- 
certained, do not prove that Gwinn’s title was nominal, and 

set up for the benefit of Wade, they do not disprove it. 

If he honestly purchased Rhoda and her child for himself, 

and not under a trust for Wade, and paid his money there- 

for, he had a right to allow Wade, as long as he pleased, the 

benefit of their labor. But as it is every-day’s experience 

that when embarrassed men are “sold out,” contrivances are 
resorted to “to cover their property” under formal alienations 

to their friends, and as the truth, in regard to such fraudu- 

lent alienations, can seldom be eviscerated but by a’ mirute 

and scrupulous consideration of all the circumstances at- 
tending the transaction, too much stress ought not to be laid 

upon the mere forms that Gwinn was the highest bidder, and 
received the evidence of title. It Py have been, notwith- 
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Dec. 1840 standing, that he either bought with Wade’s money, or was 
Wade Under engagement to hold for Wade after indemnifying him. 
et al. self for what he had paid, and had so indemnified himself. 
The circumstances that Mary, Anthony, and Joe had been © 


‘appropriated to his use—that he gave one of Rhoda’s chil- 
dren to Wade’s eldest child—that he permitted Wade to 
have the uninterrupted use of Rhoda and her other children 


for fourteeen years—that in his will he bequeaths them—and _ 


nothing else—to the other children of Wade, with direc- 
tions that they shall be kept together for twenty years more, — 


that is to say, until James Wade, then but a year old, shall 
attain full age—the request that one of the executors, James 
Williamson, who was privy to the circumstances under 


which he bought, and the manner in which the business was i 
arranged upon that purchase, should act as trustee of 
negroes which he chooses thus to dispose of—the conduct 
Williamson, in permitting Wade to hire out such of = 
as were fit to be hired, and, as far as we can discern, to ree 
ceive the hires—the production by Wade of the sheriff's” 
bill of sale when a creditor attempts to levy—all these have 
a tendency at least to prove that Wade, by tne apdersanial 
of the parties, was the beneficial owner. a 
We think the letter, exhibited by the plaintiffs, greatly 
strengthens this inference. If there was a man then living,. 
who knew fully the true character of this transaction, it was 
Williamson. It was ona judgment, rendered at his instance 
and by confession, that Wade was sold out, and the saletook 
place as sogn after the rendition of the judgement as it well 
could; the court was in December and the sale in January. 
Every thing that was then sold, was bought either by him- 
selfor Gwinn. He was present at the settlement with the 
sheriff on account of the purchases, and endorsed on the f.. 
Ja. his receipt of the money in part of his judgment, and is 
not only one of the persons selected by Gwinn as deserving: 
of his general confidence and therefore fit to be his executor, 
but, for some reasonor other, as peculiarly fit to act as trustee, 
of this property for the use of those to whom Gwinn bequeaths 
it. In this letter, which, throughout, manifests, not only dis- 
pleasure with the widow’s conduct, but great perplexity be- 
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cause of the “lawsuit,” and a desire to get rid of his entan- 
glements, and devolve them on the other who was connect- 
ed with her and the children—he states one matter 
on which he is anxious to get information; “if the 
children gain the negro, and Rose appeals to equity, who 
will answer the bill, I amata loss to know.” Now this can- 
pot mean that he wants legal information from her on the 
subject. It would be a strange quarter to apply to for infor- 
mation of that character. And it seems to us exceedingly 
difficult to give it any meaning but one, and that is, “if Rose 
files the bill to investigate the alleged fraud or trust, upon 
the supposition of which he sold the negro, and an answer 
must be put in upon oath, what is to be done then? Who 
is to answer that bill? Iknow not.” But these are not the 
only considerations which tend to strengthen the presump- 
tion that the decision, in the suit, was according to the 
tuth. ‘The suit wastried in open court, and involved a mat- 
ter calculated to excite public attention. The eldest son of 
Wade was not then indeed, of age, but was actually a clerk 
in the employment of Rose and Chambers. Woodly who 
had married the eldest daughter, and whom Williamson had 
been anxious to substitute as the person to carry on the suit, 
was at the court, for he joined with Chambers as a surety in 
the administration bond of Jones. Now it seems morally 
impossible, if the judgment had been against right, that an 
impression to that effect should not have been made, and 
some proof now offered to shew it. Woodly and Chambers 
have both been examined in this suit—but they testify 
nothing on this point. Instead of any complaints against the 
judgment, there seems to have been an immediate and uni- 
versal acquiesence in its justice. The executors renounce 


all claim upon the property, as that of their testator or his. 


legatees. An administrator of Wade is appointed by the 
court—and one certainly approved of by Woodly. The 
creditors of Wade forbore from harrassing the estate. It was 
disposed of upon the most advantageous terms upon credit. 
All the creditors were satisfied—the balance due to the fami- 
ly of Wade ascertained—those of ability to act received 
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Dec. 1840 their portion of it, and those not of age had a guardian ap. 
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pointed, who must have known the whole transaction. He 
received their parts, and they afterwards received them from 
him. And after this complete settlement, no attempt was 
made to break in upon it, and no complaiat uttered against 
it, until 1836, after both of the trustees of,the plaintiffs were 
dead. The excuse assigned, for this apparent acquiescence 
on the part of the plaintiffs, is unfounded both in. law and 
fact. ‘There can be no question but that the bequest passed 
& present interest to the legatees, and the bill was filed before 


the youngest child had attained full age. It will be noted 


that this acquiescence is not regarded by us, as a waiver of 
an ascertained right, or ratification of an act confessedly 
wrong, but simply as matter of evidence, upon the enquiry 
whether there has been a violation of right. 

Having arrived at the conclusion, that the decision of 
court against Rose rightly adjudged thatjthe negroes, clai 
ed by the plaintiffs under the will of John Gwinn, belon 
to their father’s estate, so far, at least, as his creditors 
concerned, we have no difficulty in dismissing their bill, 
The property has been applied so far as was necessary for 
the satisfaction of these debts—and none can doubt but that 
the mode pursued, and of which they complain, has been 
most beneficial to them—by causing these debts to be dis 
charged without a sacrifice, and thus securing to them a sur 
plus which could not otherwise have been realized. If the 
executors of Gwinn had held on to the property and allow- 
ed themselves to be sued as executors in their own wrong of 
Wade, the plaintiffs would probably have lost all. 

“We are relieved from the necessity of considering the de- 
Sences set up because of the statutes referred to in the answer; 
and we therefore forbear from intimating an opinion in re 
gard to them. 

The bill must be dismissed. We have doubted whether 
it ought not to be dismissed with costs, because of the un- 
founded charges of fraud which it prefers. But most, if not 
all, of the plaintiffs, were infants, when the matters occurred 
which the bill seeks to investigate, had an apparent cause for 
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demanding an investigation, and may have been misled into Dee. 1840 
these imputations by false rumors. Upon the whole we dis- “~~ 
miss it without costs to either party. 


Per Curiam. Bill dismissed, but without costs. 





MEMORANDUM. 


At the session of the General Assembly 1840-1841, the 
Honorable Wiii14m H. Battye, who had been temporari- 
ly appointed by the Governor and Council, was elected a 
Judge of the Superior Courts of Law and Equity. . 

At the same session, Marruias E. Many, Esquire, was 
elected a Judge of the Superior Courts of Law and Equity 
in the place of the Honorable Edward Hall, whose commis 
sion had expired. 

At the same session, Hugh McQueen, Esquire, was elect 
ed Attorney General in the place of John R. J. Daniel, Ee 
quire, whose commission had expired. 
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